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Deposit Corporate Funds Officer’s Individual 
Account 


the May issue The Journal page 365, published 
the decision the Supreme Court Quanah, Acme 
Pacific Railway Co. Wichita State Bank Trust Co., 
Rep. (2d) 385. this case was held that 
bank which permits officer corporation deposit 
his personal account drafts payable him such officer, 
will responsible the corporation for any amount which 
the officer thereafter wrongfully converts his own use. 

This decision has since been set aside the Supreme 
Court and new opinion has been substituted for the earlier 
opinion, which quoted from the May issue. The new 
decision, Quanah, Acme Pacific Railway Co. Wichita 
State Bank Trust Co., Rep. (2d) 701, the 
effect that bank, which permits officer corporation 
deposit his personal account drafts payable him 
such officer will not responsible the corporation for sums 
which the officer thereafter wrongfully converts his own 
use, least where such deposits have been made the officer 
over period six years without complaint from his cor- 
poration. 

new decision reverses the judgment the Texas 
Court Civil Appeals the same case, Rep. (2d) 
107, which was published the November, 1933, Banking 
Law Journal page 917. 

The facts the case show that the plaintiff railroad com- 
pany kept its regular deposit bank Quanah, Texas. Over 
period six years, the treasurer the railroad company, 
Hawkins, caused the depository bank issue bills ex- 
change (or bankers’ drafts) payable him treasurer. 
deposited these drafts his individual account the defend- 
similar decisions see Banking Law Journal Digest (Fourth 


Edition) 
549 
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ant bank, located Wichita, some eighty miles distant from 
Quanah, later withdrawing the money and applying his 
own uses. this manner, the treasurer appropriated sum 
excess belonging the railroad. 

holding that the bank was not liable the railroad 
company, the court wrote part follows: 


After careful reading the railroad’s petition, and full 
consideration the facts that this bank had before purchasing 
these bills, are unable discover any fact alleged such peti- 
tion that would constitute the bank bad faith purchaser. 
admitted that had actual notice. disclosed the rail- 
road’s petition that Hawkins was its treasurer. The allegations 
the petition are sufficient show that had general authority 
handle the railroad’s funds, sign checks, draw drafts, and indorse 
commercial paper. ‘The railroad’s petition further shows that the 
Security National Bank Quanah was the railroad’s official deposi- 
tory, through which Hawkins, its treasurer, transacted the busi- 
ness his principal. The petition further shows that beginning 
about March, 1925, and continuing for period more than six 
years, Hawkins practically each month caused issued and 
delivered him, the railroad’s said official depository, bills 
exchange payable Hawkins, treasurer, part the time, and 
Hawkins, treasurer, Quanah, Acme Pacific Railway Com- 
pany, the balance the time, which bills were currently and duly 
indorsed Hawkins proper capacity and negotiated each month 
this bank. have right presume that these bills took the 
usual course banking and were duly returned each month the 
railroad’s depository bank, with not only Hawkins’ indorsement 
thereon, but also with the indorsement this bank. All this went on, 
already shown, for more than six years without any objection 
being raised the depository bank the railroad. All these bills 
were negotiated this bank under the above circumstances, some 
mail, and some Hawkins appearing person. This bank had 
actual knowledge that Hawkins was embezzling the funds his 
principal. think such record falls far short presenting facts 
legally sufficient show that this bank acted bad faith pur- 
chasing these bills. fact, think that have right presume 
that ordinarily careful people look over their bank accounts fre- 
quently. Empire Trust Co. Cahan, 274 Ct. 661, 
662, Ed. 1158, 921. quote the following from 
the opinion the Cahan Case: people generally look over 
their bank accounts rather frequently.” 

From what has been said, evident that hold that these bills 
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exchange were negotiated this bank under circumstances that 
made good-faith purchaser thereof. making this statement, 
consider the case and including the times the checks were 
negotiated. 

appears from the petition, this bank did not pay actual cash 
money for these bills the time purchased them from Hawkins. 
did, however, pay the equivalent money, because each time 
purchased bill passed the proceeds thereof full Hawkins’ 
individual credit the books the bank. Cook Arrington 
Citizens’ State Bank (Tex. Civ. App.) 282 888, and authori- 
ties there cited. have right presume that this was done 
the instance and request Hawkins. Hawkins was allowed check 
out such funds pleased, his individual checks, and the 
result these transactions the funds were lost the bank. The 
bank exercised supervision whom the checks drawn 
Hawkins were payable; but far shown the petition, had 
knowledge that such checks represented improper expenditures, 
except from the transaction set forth the The bank 
received part the proceeds and had connection therewith, 
except shown the petition. 

already shown, the bills were negotiable instruments the 
hands Hawkins. They were complete and regular bills 
exchange their faces. They were not overdue, and had never 
previously been dishonored. were infirmities such 
instruments, defects the title the person negotiating them. 
They were not negotiated unreasonable time after issue. al- 
ready shown, the instruments negotiated Hawkins from March, 
1925, about April, 1931, were merely payable him treasurer. 
From the last-named date about September, 1931, such bills were 
payable Hawkins treasurer the Quanah, Acme Pacific 
Railway Company. From these facts and the agreement, would 
have right presume that the bank knew that the bills negotiated 
April, 1931, belonged truth some person other than 
Hawkins, but that such was unknown the bank. After 
April, would have right presume that the bank knew that 
the railroad was the owner. will treat the case 
though the bank knew all times that the railroad was the actual 
real owner the bills exchange. follows, course, that 
will presume that when the bank passed the proceeds these bills 
Hawkins’ individual credit its books knew that the funds 
belonged the railroad, and that was dealing with Hawkins 
fiduciary capacity. 

From the above, evident that must answer the following 
question order decide this case: 

person negotiates bank bill exchange payable its 
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face the person negotiating trust capacity, and the pur- 
chasing bank, the very transaction which acquires the 
instrument, passes its proceeds the individual checking credit 
the trustee its books, and thereafter allows him check out 
such proceeds his individual checks, and result such 
transactions the fund lost the true owner, the bank liable 
for such loss such true owner? 


This question involves case where the bank received part 
the funds, and had actual knowledge that the funds were being 
checked persons not entitled receive them. Also, case 
involved where the bank made inquiry. 


our opinion, the above question should answered the 
negative. this connection, think the great weight and better 
authority the effect that not deemed breach trust, 
such suspicious circumstance, put duty the bank 
investigate for trustee carry trust credits his personal bank 
account, and this even though such fact known the bank. this 
connection, generally held that the bank entitled believe 
that the trustee will check the trust credit out his personal account 
for proper trust purposes. The main reasons for this rule are that 
require the bank investigate such transactions would put 
burden the bank for which not paid the trust, and would 
clog the handling commercial paper way that would 
the disadvantage generally trust business, and also business 
general. Bogert Trusts and Trustees, 908, 2632; Ameri- 
can Law Institute, Restatement the Law Trusts, 324d, pp. 
966, 967; Note III Empire Trust Co. Cahan, 930; 
National Bank, 209 Mo, App. 266, 237 1051, 1056; Gate City 
Bldg. Loan National Bank Commerce, 126 Mo. 82, 
633, 401, Am. St. Rep. 633; New Amsterdam 
Casualty Co. Robertson al., 129 Or. 663, 278 963, 965, 
Banking, 127 57b, and notes. might multiply these authori- 
ties many times, but think the ones cited clearly demonstrate that 
the overwhelming weight authority against the holding that this 
bank made itself liable this railroad under the circumstances set 
forth the railroad’s petition, modified the agreement made 
the time the general demurrer was passed on. 


many the earlier cases this kind distinction has 
been drawn the courts between the situation which the 
deposit made trustee such executor, guardian, 
and the situation which the deposit made 
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officer corporation. The courts have held that bank 
not put upon notice when trustee offers paper payable 
him his trust capacity for deposit his individual account. 
The bank permitted assume that the trustee will devote 
the funds deposited the purposes for which they were in- 
tended and does not become liable until has knowledge that 
the funds are being diverted participates the diversion, 
where permits the trustee use the trust funds settle- 
ment his personal debt the bank. The courts have also 
held that bank put upon inquiry where permits cor- 
porate official deposit his individual account funds 
known belong the corporation and that, such cases, 
the bank becomes liable for any misappropriation the 
corporate officer irrespective its knowledge want 
good faith. 

the present decision, the court refuses recognize this 
distinction and holds, for the State Texas, that the same 
rule which applies deposits trustee also applies 
deposits officer corporation. this point the 
court wrote follows: 


reading the above conjunction with the balance our 
original opinion will demonstrate that we, effect, there recognized 
that distinction could drawn between cases involving “the acts 
officer corporation depositing his personal credit the 
funds the corporation” and cases “where trustee other 
fiduciary deposits funds held him trust his personal ac- 
count.” After making such holding, declined “choose between 
the conflicting decisions able courts upon the much-discussed 
question bank’s liability for deposits made fiduciaries.” After 
further consideration this question, have decided that the 
very reasons have given for the rule, applied deposits made 
fiduciaries generally, preclude holding that deposits made 
corporate officers corporate funds should stand favored class 
regards the rights the corporation owner against the bank. 
this connection, some the authorities draw distinction between 
cases which the erring fiduciary was the agency type rather 
than the trustee type. The distinction regarding the deposit 
corporate funds corporate officers based upon the theory that 
such deposits are the agency type. What hold that 
distinction should drawn between the two types. Harvard Law 
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Review, 1077 seq.; Yale pp. 854, 855, and authorities 
there cited. 

view this ruling have found necessary chose between 
the conflicting decisions, and announce the general rule which 
think should followed this state. This have done. 


Bank, Warned Robbery, Liable for Stolen 
Bonds 


bank received Liberty Bonds for safekeeping without 
charge. was warned that plan was foot rob it. The 
bank laid trap for the robbers intending apprehend them 
the act robbery, but the raid was successful and the 
robbers escaped with cash and securities, including the Liberty 
Bonds. was held that the bank was liable for the value 
the bonds. This the decision the Supreme Court 
Montana the case Boyd Harrison, State Bank, 
Pac. Rep. (2d) 724. 

The bank involved this case was the Harrison State 
Bank. For the protection its cash and securities, was 
equipped with vault which was cannon-ball safe. There 
was also cannon-ball safe the working room the bank. 
The vault combination lock and there was time lock 
each the cannon-ball safes. was the practice the 
bank receive Liberty Bonds from the owners thereof for 
safekeeping without charge. bonds were kept the 
cannon-ball safe within the vault. 

The facts connected with the robbery seem bit im- 
probable, but they are given here recited the court’s 
opinion. appeared that one Harrington, nephew 
director the bank, informed the officers the bank that 
had overheard certain persons discussing plan rob the 
bank. couple days later, Mrs. Rundell, Harrington’s 
aunt, living ranch some eight miles distant from Harri- 
son, telephoned the cashier and requested him come out 
the ranch. When arrived the ranch, she informed him 
that Harrington and two men who planned hold the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §382. 


— 


THE BANKING LAW JOURNAL 555 


bank had been the ranch the night before and had given 
her information their plans. 

The officials the bank and the sheriff put their heads 
together and decided that they would try catch the robbers 
red handed. was discovered that the robbery was scheduled 
take place the following Monday. The sheriff in- 
structed the cashier the bank remain away from business 
that day, his reason being that had learned that the 
robbers intended kidnap him and torture his wife. The 
sheriff then instructed the assistant cashier, who was 
charge the bank the time the robbery, not set the 
time locks the safes and leave the combina- 
tion lock the vault open. The sheriff suggested that 
deputy sheriff from Butte stationed the bank the 
time the robbery was scheduled occur. For some reason, 
the bank officials did not agree with the suggestion 
and instead procured Bleck, the cashier bank another 
town, fulfill this assignment. The sheriff swore several 
citizens deputy sheriffs, armed them and stationed them 
points vantage outside the bank, from which points they 
were fire upon the robbers when they emerged after the 
robbery. 

about nine o’clock Monday evening, Harrington 
arrived the bank with revolver his hand and informed 
‘Bleck that the robbers were their way. Bleck had never 
seen Harrington prior that moment and therefore was not 
certain that was Harrington who had entered the bank. 
Shortly afterwards one other individual, masked and carrying 
revolver, entered the bank. This party gathered together 


the Liberty Bonds, over which this litigation arose, and 


amount cash. The robber left the bank the front door 
and the deputies stationed outside opened fire. The bandit 
fell the ground but got again and escaped over fence. 
Harrington, course, remained the bank perhaps dis- 
cuss with the others the reason why their elaborately worked 
out scheme capture the robber had miscarried. 

Considering the circumstances above recited, the court 
held that the bank had not given that care the protection 
the bonds which the law requires gratuitous bailee. 


> 
‘ 
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may mentioned that reason appears why the bank 
officials thought necessary leave the bonds the safe 
and the safe unlocked order that the robber might 
apprehended. 

holding that the bank was liable, the court wrote 
follows: 


The officers the bank testified—and not disputed—that 
compensation was received for keeping these bonds, the property 
plaintiffs. was not shown that the defendant bank sought the 
delivery the bonds for safekeeping. The cashier testified that 
the Saturday preceding the robbery, which occurred the Monday 
following, one the customers the bank who was personal 
friend called, and the cashier, who informed the customer the plan, 
that time returned the latter from the vault the bank 
diamond ring which was kept the cashier’s personal safety deposit 
box. 

Defendant argues support its contention that its motions 
for directed verdicts should have been granted, that the bank was 
only gratuitous depositary, that was only duty bound exercise 
slight care for the safekeeping the bonds, liable only for their loss 
the event they were lost result the gross negligence the 
bank, and that when the bank exercised the same degree care over 
the property plaintiffs did over its own property like value 
and kind, its duty was discharged. 

Section 7656, Revised Codes 1921, provides: “Gratuitous de- 
posit deposit for which the depositary receives consideration 
beyond the mere possession the thing deposited.” Section 7658 
declares: gratuitous depositary must use least slight care 
for the preservation the thing deposited.” 

many cases found language the effect that the bailee 
keeps the property intrusted keeps his own, although keeps 
his own negligently, not guilty gross negligence answerable 
for the property. 101; Schouler Bailments and Car- 
riers Ed.) 46; Michie Banks and Banking, 653. may 
also noted that many courts refuse recognize degrees negli- 
gence diligence. Maddock Riggs, 106 Kan. 808, 190 
216. However, view our statutory provisions are 
compelled recognize degrees negligence this class cases. 
think the rule for which defendant contends, namely, that the 
bailee absolved all liability takes the same care the 
bailor’s property does his own, is, applied every situa- 
tion, unsound, for pointed out many decisions circumstances 
particular case, bailee may grossly negligent the care 
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his own property. Maddock Riggs, supra, Maloney 
Merchants’ Bank, 141 Ark. 578, 217 782. 

more accurately the meaning the rule and certainly the one more 
consonant with reason and justice, that while the depositary 
bound slight diligence only, and the measure that diligence 
that degree diligence which persons less than common prudence, 
indeed any prudence all, take their own concerns, the 
measure, abstractly considered, has reference the particular 
character individual, but looks the conduct and character 
whole class persons. gratuitous bailee will not, 
under this interpretation, permitted absolve himself from all 
responsibility for the care article bailed merely proving 
that has been likewise negligent with his own goods.” 

Mr. Schouler, his work Bailments and Carriers (3d Ed.) 
page 49, with reference this rule declares: Lord 
Holt has observed, the bailee idle, careless, drunken fellow, 
and comes home drunk and leaves all his doors open, that the 
bailor’s goods are stolen with his own, was the bailor’s own folly 
trust such idle fellow. But suppose, the other hand, the bailee 
was man habitually discreet and sober and good reputation, 
who this particular occasion came home drunk and left all his 
doors open, would the bailor have bear reproach and take his 
own share the loss? Another consideration, sometimes alluded to, 
which bears against such test, that one may with respect his 
own property choose deliberately encounter extra risks such 
cannot justifiably regards that which only bailee. But, 
presumption, the maximum much service.” 

Under the evidence this case, the defendant did not exercise the 
care for the preservation and safekeeping the plaintiffs’ property 
that ordinarily and usually exercised for the safety its own 
property like character, and accordingly the trial court was not 
error denying defendant’s motions. 

contended behalf the plaintiffs that the bailment 
question was not gratuitous, that banks, keeping bonds and 
valuable papers without direct compensation, indirectly from such 
transactions induce customers deal with the bank other matters 
resulting profit it. Some decisions have announced such 
rule applied the facts particular cases, illustrated 
the case Miller Bank Holly Springs, Miss. 55, So. 
129, 698. However, there evidence here the 
bank question seeking, and, banks sometimes do, advertising for, 
the deposit bonds and other valuable papers customers without 
compensation. are unwilling, applied the facts this par- 
ticular case, adopt the rule for which plaintiffs contend. 
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the case Gray Merriam, 148 179, 810, 812, 
769, Am. St. Rep. 172, was written: liability 
banks, acting bailees without reward the case special 
deposits has been recently considered the case Preston 
Prather, 604, Ct. 162 Ed. 788]; and was 
there held that such bailees are bound exercise such reasonable care 
men common prudence usually bestow for the protection 
their own property similar character; that the exercise 
reasonable care all such cases the dictate good faith; and 
that the care usually and generally deemed necessary the com- 
munity for the security similar property, under like conditions, 
would required the bailee such cases, but nothing more. 
Gross negligence, applied gratuitous bailees, defined that 
case ‘nothing more than failure bestow the care which the 
property its situation demands.’” the same effect the case 
Maddock Riggs, supra. 


The undisputed evidence this case discloses that the officers 
the bank failed utilize any all the devices with which their 
safes and vault were equipped, designed prevent the theft its 
money and securities the night question, although they had 
been advised and believed that robbery was impending and which 
occurred conformity with their expectations. 


argued behalf defendant that the officers the bank 
had confidence the peace officers and turned the entire matter 
the protection its property into their keeping. However, the 
officers the bank were unwilling accept the plan the sheriff 
its entirety and refused permit stranger occupy post 
the bank during the evening while waiting the coming the robbers, 
and insisted upon deviation the plan the extent that one 
their number occupied this place; clear that nothing was 
done without their consent and approval. effort was made 
remove the property these plaintiffs from the banking house 
some other place safety, and attempt was made any way 
prevent the taking such property the robbers. The whole plan 
adopted with the consent the officers the bank had for its pur- 
pose, not the prevention the commission the robbery, but the 
extermination the robbers. The defendant’s duty which owed 
the plaintiff was use slight care for the preservation their 
property, and this the record discloses the defendant failed per- 
form. Evidence greater care than was here exercised has been 
held sufficient sustain verdict finding gross negligence, the 
case Merchants’ Bank Affholter, 140 Ark. 480, 215 648, 
and Pattison Syracuse National Bank, 82, Am. 
Rep. 582. 
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Effect Printed Seal Note 


note bearing the word “seal” printed the right of, 
and directly line with, the maker’s signature sealed 
instrument. not necessary that the body the note 
contain reference the seal. Under the laws Florida, 
action such instrument may commenced any 
time within twenty years after the maturity the note. 
the note were not under seal, the action would have 
commenced within five years after the note’s maturity. 

This was decided the United States Court Appeals 
for the District Columbia the case Wells Alropa 
Corporation, Fed. Rep. (2d) 887. 

The note which the present action was brought was 
the following form: 


Face note: 


“Miami, Fla., November 27, 1925. 
“No. $1,111.11. 


“On before one year after date, for value received, promise 
pay order Jackson One Thousand One Hundred 
and Eleven and 11/100 Dollars Miami Bank and Trust Com- 
pany, Miami, Florida, with interest thereon the rate 
per cent. per annum from date until fully paid. Interest payable 
semi-annually. The maker and endorser this note further agree 
waive demand, notice non-payment, and case suit shall 
brought for the collection hereof, the same has collected 
upon demand attorney, pay reasonable attorney’s fees for 
making such collection. Deferred interest payments bear interest 
from maturity per cent. per annum, payable semi-annually. 


[“Signed] Walter Wells 
“The Rochambeau [Seal 
Wash., 
Back note: 
“Without recourse. 
Jackson.” 


holding that the above note should regarded 
note under seal, the court wrote part follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§1302. 
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The note printed form with the blanks typewritten. was 

signed the maker printed line which had the word 
printed the right, directly line with the maker’s signature. 
was met motion strike the ground that 
the action was barred the statute limitations the District 
Columbia. The bar limitations was based, course, upon the 
theory that the note not under seal. Defendant’s contention that, 
inasmuch the note did not recite that was signed and sealed 
the maker, and there was indication the face the note that 
the maker had adopted the printed seal, cannot held 
sealed instrument. The motion strike was denied. 

will consider first the question whether not the note 
given sealed instrument. not, barred here the statute 
limitations. Although Florida contract, the statute 
limitations the forum where the suit was brought, namely, the 
District Columbia, controls, regardless whether not recovery 
would barred the state which the cause action arose. 
Townsend Jemison, How. 407, Ed. 194; M’Elmoyle 
Cohen, Pet. 312, 177; Brunswick Terminal Company 

There considerable conflict the state decisions whether 
not instrument, such the present, with the word seal thereon, 
and reference the face the instrument signifying was 
simple contract. early decision the District Columbia, 
Green Lake, Mackey) 162, where printed seal 
appeared the note the end the line containing the signature 
the maker, appears the present note, the court said: 
question was suggested the outset, whether this was treated 
sealed instrument simple contract. The action brought 
debt, which would apply instrument bearing either character. 
evidence that the law Mississippi, where this contract 
was made, this sealed instrument, and have hesitation 
saying that the law the District Columbia must also 
regarded. Written scrolls have been, from time immemorial, regarded 
seals here. For twenty years have been the habit using 
printed forms conveyancing for real estate, with printed seals only, 
and hold that these are not seals would upset many the 
titles created during that time.” 

This holding upon the theory that where person signs his 
name next the printed seal, adopts the same his seal, and 
this prevails whether not the body the instrument are con- 
tained additional words “Witness hand and seal,” “Signed and 
“It not necessary, has been argued, that the scrawl 
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must adopted the obligor, declaration the body the 
bond, single bill, make his seal. sufficient the scrawl 
affixed the bond, bill, the time its execution, and 
delivery. For, execute and deliver with the scrawl attached, 
being considered here equivalent the wax wafer, 
instrument.” Everhart, Gill (Md.) 234. 

not overlook the modern tendency minimize the im- 
portance the use the seal, especially negotiable instruments 
such promissory notes. But the rule announced Green Lake, 
supra, has never been overruled the courts this District. 
established rule stare decisis (follow the decided cases), which 
has universally been followed, and which think should not set 
aside this late date. 


Liability Sureties Depositary Bond 


Sureties depositary bond given bank town 
will liable the bond although the bond not made 
duplicate and copy not filed the offices the county 
and city clerks required statute (Mo. St. Ann. §§2962, 
2963). Canton Bank Lewis County, Supreme 
Court Missouri, Rep. (2d) 595. 

The bond this case was the sum $25,000 and 
was given the Bank Lewis County the town 
Canton, Missouri, secure deposits town funds. The 
bond was signed six individuals sureties and was written 
the following form: 


Bond Town Depository 


Know all men these presents that we, the undersigned Bank 
Lewis County, banking corporation the State Missouri, 
located Canton, Missouri, principal, and Lillard—R. 
Boulware—E. Horn—M. Bland—Wm. Hodges, 
sureties, acknowledge ourselves owe and indebted the 
Town Canton, municipal corporation the State Missouri, 
the sum Twenty Five Thousand Dollars ($25,000.00) the 
payment whereof well and truly made bind ourselves, our 
heirs, executors, administrators and assigns, firmly these presents, 
sealed with our seals and dated Canton, Missouri, this 29th day 
April, 1931. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1392. 
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The conditions the above obligations are such that whereas the 
said Bank Lewis County was the 28th day April, 1931, 
selected the Board Trustees the Town Canton, Missouri, 
Depository the money and funds the said Town Canton 
for period one year beginning the Ist day May, 1931, 
and until its successor duly selected and qualified. 

Now therefore the said Bank Lewis County shall faithfully 
perform all the duties devolving law and ordinances upon 
such depository and upon presentation pay all checks and warrants 
lawfully drawn upon said depository the Treasurer the said 
Town Canton, whenever sufficient funds shall said depository 
applicable the payment said checks and warrants and safely 
keep all funds belonging said Town Canton, with said deposi- 
tory, and shall faithfully keep and account for all funds according 
law and ordinances, and the end the term for which 
selected turn over all funds its successor when duly selected and 
qualified, then this obligation void, otherwise remain full 
force and effect. 

Witness our hands and seals this 29th day April, 1931. 


holding that the sureties were liable notwithstanding 


the failure comply with the statute referred to, the court 
said: 

Respondents contend that the Bank Lewis County never, 
any time, became the legal depositary because sections 2962 and 
2963, Mo. 1929 (Mo. St. Ann. 2962, 2963, pp. 1827, 1831). 
These sections substance require that all contracts counties, 
cities, and towns writing and that duplicate copies thereof 
made filed the offices the county and city clerks. The cases 
cited under section 2963 (Mo. St. Ann. 2963, 1831), requiring 
the contract duplicate, hold that this section directory 
and not condition precedent the validity contract. McShane 
School District, Mo. App. 624; Saleno Neosho, 127 Mo. 627, 
question the contract being writing, will noted the minutes 
the town board meeting recited that the offer the Bank Lewis 
County act depositary was accepted. The minutes show that 
subsequent thereto the bank filed its bond with the city, which was 
accepted, and the bank was designated the depositary. Appellant 
offered prove that the offer made the bank had been lost 
and attempted introduce evidence carbon copy thereof. 
The trial court sustained objection the carbon copy. The 
objection was that the carbon copy had not been signed and 
was not shown that any signature appeared the original 
that the bank authorized the offer made. The bank fact 
did act the depositary and paid interest the sums the credit 
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the town. This was admitted fact the case. The bank, 
therefore, ratified whatever offer was made its behalf and was 
immaterial whether had authorized the offer made the 
time. The minutes the board meetings and the bond disclosed 
that the town board had substantially complied with the procedure 
prescribed for the selection depositary. offer made and 
accepted writing sufficient memorandum satisfy the statute 
that the contract must writing. minor irregularities, 
the case School District St. Joseph Security Bank St. 
definitely disposes respondents’ contention that the bank was 
fact never the depositary the funds, where this court said: “The 
evidence this case shows, and the bond suit recites, and appel- 
lants not deny, that the defendant bank was selected deposi- 
tary one-eighth plaintiff’s funds. The evidence further shows, 
and appellants not deny, that, upon the execution, acceptance, 
and approval the bond, the bank became such depositary, ‘as- 
sumed and acted that role,’ received one-eighth funds 
such depositary, and thereby, all intents and purposes, be- 
came such depositary facto. signing and delivering the 
bond, the sureties, including appallants, intended that the bank should 
become such depositary. That act enabled the bank get hold 
one-eighth plaintiff’s funds. Under such circumstances, 
becomes immaterial whether the bank was selected such deposi- 
tary exactly prescribed the statute, whether the bond was 
executed within the time prescribed the statute. The engagement 
the sureties the bond suit was stand sponsor for the bank 
—to answer for its default. That default could arise whether the 
bank was depositary facto, jure. That default has arisen, 
and appellants, sureties the bond, must answer therefor. See 
Henry County Salmon al. (en banc) 201 Mo. [136] loc. cit. 153, 
100 [20] loc. cit. 24, and authorities cited.” And note what 
this court banc said Henry County Salmon, 201 Mo. 136, 
100 20, loc. cit. 23: the next place, rigid compliance 
with all the minutie the statute not indispensible the validity 
depositary bond. stick the letter stick the bark. 
stick the dry letter but pay tithe mint and anise and 
cummin, omitting the weightier matters the law. When faith and 
credit have been given depositary bond and such bond has per- 
formed the function obtaining for its principals money, property 
other valuable thing, illy becomes its obligors invoke im- 
material variances from statutory form avoidance liability. 
Bonds like character have been held binding, though not precise 
statutory form. State rel Mo. 370; Newton 
Cox, Mo. 352; Wimpey Evans, Mo. 144.” 
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Personal Loan Laws 


Personal loan laws, authorizing banks engage the 
business making personal loans have been enacted the 
states New York and New Jersey. The New York law, 
known the Stephens Personal Loan Law, among other 
things, requires banks making loans this character indi- 
cate notes, bills, given borrowers, the rate per 
centum, per annum per month charged unpaid principal 
balances. The law was signed the Governor June 
Section the law reads follows: 


Act amend the banking law, relation the operation 
personal loan departments banks and trust companies: 


Section Chapter three hundred and sixty-nine the laws 
nineteen hundred fourteen, entitled “An act relation banking 
corporations, and individuals, partnerships, unincorporated associa- 
tions and corporations under the supervision the banking depart- 
ment, constituting chapter two the consolidated laws,” hereby 
amended adding thereto new section section one hundred 
fourteen-a read follows: 

Personal loan departments. Notwithstanding the 
limitations imposed section one hundred fourteen this article,* 
bank may, subject the provisions this section, charge interest 
rate not exceed twelve per centum per annum, computed 
unpaid principal balances loans repayable regular periodic 
installments over period not exceed fifteen months; provided, 
however, that the amount any such loan shall not exceed five hun- 
dred dollars except that bank located village city the 
population which not less than five thousand nor more than 
twenty-five thousand may make such loans amount not exceed 
one thousand dollars; bank located city the population 
which not less than twenty-five thousand nor more than three 
hundred thousand may make such loans amount not exceed one 
thousand five hundred dollars; and bank located city the 
population which exceeds three hundred thousand may make such. 
loans amount not exceed two thousand five hundred dollars. 

bank shall take, receive, reserve, charge, either di- 
rectly any device whatsoever, rate interest excess 
that allowed other sections this article unless shall first have 
received from the superintendent banks certificate authority 


*Section 114 the New York Banking Law authorizes banks take interest 
the rate per cent. per annum, and more loans and discounts. 
permits such interest taken advance and imposes penalty for taking 
interest higher rate. 
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operate personal loan department. The 
issue such certificate within sixty days the receipt request 
for such authorization, shall find after investigation that the 
convenience and advantage the community which such bank 
located would served granting such 

Following the receipt such certificate, such bank shall or- 
ganize personal loan department which shall have custody all 
notes, accounts, books, and records pertaining loans made under 
the authority this section. records such department 
shall kept such form the superintendent may from time 
time prescribe. 

maximum rate interest authorized this section shall 
inclusive all charges incident investigating and making any 
loan, and fee, commission, expense, other charge whatsoever 
shall taken, received, reserved, contracted for, except 
case default, when the bank may charge (a) lieu additional 
interest delinquent principal payments, fine amount not 
exceed four cents per dollar any principal payment which has 
become due and remained unpaid for period excess five days, 
provided that such fine shall not exceed two dollars, and only one 
fine shall collected any such payment regardless the period 
during which remains default, and provided further that the 
aggregate such fines collected connection with any loan, any 
renewal thereof, shall not exceed two per centum such loan and 
shall event exceed fifteen dollars; (b) the actual expenditures, 
including reasonable attorney’s fees, for necessary court process. 
bank shall require borrower maintain any sum deposit, 
make deposits lieu regular periodic installment payments, 
withhold from doing any other act which would 
entail additional expense sacrifice, condition precedent 
granting loan under the authority this section, except that 
case the bank insures the life the borrower under group life 
insurance policy, the actual cost such insurance may charged 
the borrower. 

Nothing contained this section shall deemed prohibit 
the taking interest advance, provided that the taking 
interest advance shall not increase the rate return the bank 
the rate charged the borrower beyond that which would 
have been earned charged interest were computed unpaid 
principal balances. 

all applications for loans under this section and all notes, 
instruments, other evidences debt given borrowers secure 
such loans, the rate charge shall expressed rate per centum 
per annum per month unpaid principal balances. 

The superintendent may, after giving notice the contem- 
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plated action and reasonable opportunity heard, revoke the 
certificate authorization operate personal loan department 
shall find (a) that within six months the receipt such 
certificate the bank has not organized personal loan department 
has made personal loans authorized this section, (b) that 
such bank has failed conform any requirement this section, 
(c) that any fact condition exists, which had existed 
the time the original request for such authorization, clearly 
would have warranted the superintendent refusing issue such 
certificate. The superintendent may forthwith, and for period not 
exceed thirty days pending further investigation, suspend the 
authorization any bank operate personal loan department 
shall have reasonable cause believe that such bank not com- 
plying fully with the requirements this section. 


Section the New York law makes the same provision 


the above with respect loans and discounts made 
trust companies. 


The New Jersey law, which was signed the Governor 
July the following form: 


act regulating the making loans and the discount notes 
banks, trust companies and national banks doing business this 
State, where the amount such loan note does not exceed one 
thousand dollars ($1,000), and such loan bears interest rate 
not exceeding six per centum (6%) per annum; and providing that 
the interest such loan discount such note may deducted 
advance from the proceeds such loan discount such note. 

enacted the Senate and General Assembly the State 
New Jersey: 

bank trust company heretofore hereafter organized 
under any general special law this State and any national bank 
doing business this State, shall have power, addition such 
other powers may have: 

(a) upon the making loan amount not exceeding one 
thousand dollars ($1,000) bearing interest rate not exceeding 
six per centum (6%) per annum, deduct advance from the 
proceeds such loan, interest rate not exceeding six per centum 
(6%) per annum thereof, regardless whether the principal 

(b) upon the discount any note amount not exceeding 
one thousand dollars ($1,000), deduct advance from the pro- 


such discount, discount fee rate not exceeding six per 


centum (6%) per annum thereof, regardless whether the principal 
amount such note required paid installments. 
such bank trust company national bank shall 
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directly indirectly take lien upon real estate security for any 
loan made note discounted under the provisions this act, except 
such lien created law upon the recording judgment 
entered proceedings brought collect the amount such loan 
such note. 

such bank trust company national bank shall make 
any loan discount any note under the provisions this act, which 
due payable more than twelve calendar months from the date 
such loan such discounted note; provided, however, that nothing 
herein contained shall construed preventing renewal re- 
newals such loan note upon maturity for further period not 
excess twelve calendar months from the date such renewal. 

person, firm, corporation, partnership association shall 
liable such bank trust company national bank directly 
indirectly maker, guarantor, surety endorser any note dis- 
counter, borrower, surety guarantor any loan made under 
the provisions this act sum exceeding one thousand dollars 
($1,000) any one time. 

Nothing this act contained shall construed any- 
wise extending increasing decreasing the powers banks 
trust companies national banks make loans discount notes 
other than herein other law expressly provided. 

further interest discount charge, nor any other charge 
whatsoever, shall made directly indirectly any such loan 
discount such note such bank trust company national 
bank addition the charges herein expressly provided for. 

Any loan made note discounted under the provisions 
this act, violation the provisions this act, shall void and 
unenforceable. 

note other instrument evidencing loan made and 
each note discounted under the provisions this act and each renewal 
note other renewal instrument renewing any such loan note shall 
bear thereon statement substantially the following effect, the 
case may be: 

“The loan evidenced this instrument was made under the 
provisions Chapter the 1936 Laws the State 
New Jersey,” stating the Chapter number, 

“This note was discounted under the provisions Chapter 

the 1986 Laws the State New Jersey,” stating 
the Chapter number. 

Any such statement any such renewal note other renewal 
instrument need not refer the same renewal. 

case amendment supplement this act reference 
need made thereto any such statement. 

This act shall take effect immediately. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK’S AGREEMENT REPURCHASE BONDS 
VOID 


German Baptist Orphans’ Home Union Banking Co., United States 
District Court (W. Michigan), Fed. Supp. 814 


agreement state bank repurchase par upon demand 
before maturity real estate mortgage bonds, sold customer, 
against public policy and cannot enforced against the 

contract which tends injure the public contract against 
public policy. Banks are, sense, public institutions. contract 
bank repurchase bonds sold would place the bank 
position where could not protect itself against falling market. 
could not require the return the bonds when the market began 
show indications decline but would have await the decision 
the purchaser. This would affect the stockholders, depositors and 
the bank and, extent, the general public. Such 
contract is, therefore, against public policy and the courts will not 
it. 


Note. See decision following this decision, Enid Bank Trust 
Co. Yandell, Okla., Pac. Rep. (2d) 835, which held 
that trust company, organized under the laws Oklahoma, has 
authority sell shares stock and, incident the contract, 
agree repurchase the stock. 


Action the German Baptist Orphans’ Home, corporation, 
against the Union Banking Company and another. defendants’ 
motion dismiss the declaration. 

Motion granted and declaration dismissed. 

Humphrey Gray, Benton Harbor, Mich., for plaintiff. 

Fremont Evans, St. Joseph, Mich., for defendant Union Bank- 
ing Co. 

Ross Lamb, Benton Harbor, Mich., for defendant Payne. 

NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 
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RAYMOND, J.—Defendants have filed motion, based upon 
several grounds, dismiss the declaration. The principal reason for 
dismissal urged that the contract repurchase bonds set forth the 
declaration and upon which plaintiff relies its bill particulars 
void because against the policy the state Michigan for 
banks enter into such agreement. 

The declaration alleges substance that plaintiff Kentucky cor- 
poration organized for the care orphan children; that defendant the 
Union Banking Company, corporation organized under the laws 
Michigan, was for many years engaged general banking business 
the city St. Joseph; that January 21, 1930, the Union Banking 
Company sold all its assets the Commercial National Bank Trust 
Company, national banking corporation, the latter agreeing 
pay all liabilities; that the national bank closed September 25, 1931, 
and that Payne was appointed, and now acting as, 
that plaintiff had from time time purchased bonds from the state 
bank investment, upon the agreement that the bank would, upon 
request, and any time prior maturity any bond, repurchase the 
same par, plus the then accrued interest; that the plaintiff paid 
the state bank the par value the bonds plus accrued interest; that, 
prior the maturity said bonds, plaintiff demanded performance 
said agreements and that several said bonds were repurchased 
pursuance thereof; that plaintiff still has bonds the aggregate sum 
$29,200 par value; that plaintiff, September, 1930, and other times, 
has demanded repurchase said bonds; and that February, 1932, 
tendered all said bonds each defendant, demanding performance 
the repurchase agreements, but that defendants have refused 
perform the agreements. The declaration also alleges that all depositors 
the state bank have been paid and that assessment has been made 
upon its stockholders. 

The allegations the declaration are supplemented stipulation 
which has been entered into the parties for consideration connec- 
tion with the motion dismiss follows: ‘‘That considering and 
determining any motion the nature demurrer, stipulated 
that each and every said sales bonds defendant bank plain- 
tiff was sale desired plaintiff means investing its surplus 
funds satisfactory rate interest; that said sales were not effected 
indirect method enabling said bank borrow money, for the pur- 
pose enabling collect questionable asset better secure some 
and that the time when and said sales were made defendant 
bank could have sold said bonds for par and accrued interest through 
other sources, had 
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The bill particulars filed plaintiff discloses that some the 
bonds question were purchased early September, 1924, and others 
late May, 1930. All the securities involved are real estate bonds. 
For the purpose the motion, defendants not urge lack authority 
the officers the state bank make the several repurchase agree- 
ments, but rely primarily upon the claim that such agreements are 
here sought enforced are void. Defendants concede that bank 
has implied power certain circumstances indorse guarantee 
notes, bills exchange, and drafts, but insist that this power does not 
such repurchase agreements are relied upon the present 
argued that the agreements effect guarantee plaintiff’s 
investment over long period years against loss either principal 
interest the expense depositors and stockholders, and that such 
agreements are inimical the public welfare and are therefore against 
policy. 

appears from the stipulation that defendant state bank the time 
the sales had market for the same bonds the same price without 
any necessity for assuming the obligation repurchase. The case does 
not therefore afford basis for recovery such was recognized the 
ease Coon Smith (D. C.) Supp. 960, where the plaintiff pur- 
chased notes their face value, which was considerably excess 
their then market value, upon the agreement the bank repurchase 
the price paid. 

The present case clearly falls within the principles recognized 
the case Knass Madison and Kedzie State Bank, 354 554, 565, 
566, 567, 188 836, 841, and further other discussion those 
principles required. that case was said: 


outstanding characteristic such agreement before 
that creates against the bank contingent liability which cannot 
measured determined prospect and can determined day 
day only reading the shifting market value the particular bonds 
guaranteed. Such contingent liability not, and cannot be, accurately 
reported the public officers having right report upon the con- 
dition such bank. long bonds sold under agreement com- 
mand selling price above that guaranteed the bank, the vendee 
will not return them. inducement return the bonds arises out 
depressed market. bank sell par, with such repurchase 
agreements, real estate, mortgage bonds amounting $500,000, which 
because shrinkage real estate values (now longer considered 
impossible) were reduced valuation $100,000 less, liability 
$400,000 thus comes into existence, threatening, and many cases 
utterly destroying, the safety deposits and trust funds. Notwith- 
standing this, the bank has control influence over such shifting 
values. Nor could require the return such bonds when the market 
began show signs decline and thus stop the mounting liability. 
must await the election the vendee the return the bonds, 
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and meanwhile the contingent liability arising its contract increases. 
Such transaction can scarcely said bear resemblance the or- 
dinary indorsement note bill exchange, which banks are 
authorized to, and commonly do, deal, and which becomes indorse- 
ment the obligation the bank. The risk complete destruction 
banking institution, and thus loss deposits arising from the traffic 
ordinary commercial bank paper indorsement thereof, 
means comparable the risk involved the guaranty large num- 
ber real estate mortgage bonds, over which their security the bank 
has means control. Such agreements are fraught with danger 
depositors and other creditors the bank that inconceivable 
that any considerable number bankers should deem them 
accord with sound banking principles. 

such contracts here relied upon void against policy 
violative statutory enactment? Contracts against policy 
are generally unenforceable any remedy. Am. La. Inst., Restate- 
ment the Law Contracts, 369. Public policy principle law 
which holds that one may lawfully that which has tendency 
injure the against the public good. Banks are quasi 
institutions. Their well-being concerns not only the stockholders, 
but the depositors and large. Contracts are against public 
policy when they tend injure the public. Agreements such are 
here involved fall within that category. Recent experience, general 
afford the basis judicial notice, has shown that contracts not 
within the powers conferred banks and which jeopardize the safety 
bank deposits result its failure, tend produce widespread 
injury the public and may properly held void though there 
found statutory prohibition against 


The foregoing case was cited with approval Hoffman Sears 
Community State Bank, 356 Ill. 598, 191 280. The case Rei- 
chert Metropolitan Trust Co., 262 Mich. 123, 247 128, recog- 
nizes substantially the same principles regards trust company. 

its brief plaintiff discusses theory recovery based upon the 
assumption that the contract question void, and argues that there 
arose from this situation implied contract upon the part defend- 
ant state bank return the consideration received. Several reasons 
exist why this theory recovery cannot the principal one 
being that the declaration contains insufficient allegations upon which 
base such claimed right. The bill particulars which was filed 
contains indication that theory basis for recovery. There 
also exists grave doubt the right plaintiff seek recovery both 
upon the ground alleged valid contract and upon theory which 
necessarily involves election treat the contract void. any 
event, the court’s view that the declaration and bill particulars 
afford support for consideration this theory recovery. 

follows that the motion dismiss will granted and order 
entered accordingly. 


6 
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BANK’S AGREEMENT REPURCHASE BONDS 
VALID 


Enid Bank Trust Co. Yandell, Supreme Court Oklahoma, 
Pac. Rep. (2d) 835 


Under the laws Oklahoma, trust company may sell cus- 
tomer shares stock which owns and, incident the contract 
sale, agree repurchase such stock ‘‘at any interest paying 

The law authorizing the making such contract, Okla. Stat. 
1931, 9206, authorizes trust companies ‘‘to buy and sell the bonds 
and warrants this State, and all other kinds government, state 
municipal bonds and all kinds negotiable and non-negotiable 
paper, stocks and other investment securities.’’ 

appeared this case that the trust company was represented 
the transaction its president. Irrespective the authority 
the president obligate the bank contract this character 
virtue the powers inherent his office president, the court 
held that the trust company had ratified the contract accepting 
and retaining the money paid for the stock. 

The contract, which reproduced the court’s opinion follow- 
ing, did not specify any price which the trust company would 
required pay upon repurchasing the stock. The court held that 
the contract should interpreted mean that the trust company 


would pay the price which the stock was sold, namely, $95 per 
share. 


Note. See the preceding decision, German Baptist Orphans’ 
Home Union Banking Co., Fed. Supp. 814, which was 
held that state bank organized under the laws Michigan has 
authority enter into contract this character, the reason being 
that such contract void against public policy. 


Action Olive Yandell and another against the Enid Bank 
Trust Company and others. From judgment for plaintiffs, defend- 
ants appeal. 

Affirmed. 

McKeever, Elam, Stewart McKeever, Enid, for plaintiffs 
error. 

Harry Kirkendall, Enid, for defendants error. 


PER CURIAM.—For convenience, the parties will referred 
here they appeared below. 

The petition this case was filed January 1932. Plaintiffs were 
depositors the Enid Bank Trust Company, one the defendants 
this Joseph Yandell acted for himself and wife all the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 


THE BANKING LAW JOURNAL 573 


transactions involved this action. Upon November 21, 1930, 
Fleming, president the Enid Bank Trust Company, offered sell 
plaintiffs per cent. preferred stock the Oklahoma Natural Gas 
Corporation for $95 per share. part the offer, was stated 
that the bank would back said stock the bank would agree 
repurchase said stock any interest paying date. 

Plaintiffs accepted said offer and agreed buy five shares. 
November 25, 1930, delivery stock was made, the stock was paid for, 
and the agreement repurchase was executed. The agreement covering 
the sale and repurchase was the following words and figures: 


Fleming, President, Vice. 
Murphy, Trust Officer. 
Story, Cashier. 
Haury, Asst. Cashier. 
Miller, Asst. Cash. 
Major, Asst. Cash. 
Fleming, President. 
Enid Bank Trust Company 
and Surplus $250,000.00 
Oklahoma, 
25th, 1930. 
Agreement. 
Agreement this Effect: 

Enid Bank and Trust Company, Enid, Oklahoma, have sold 
Joseph Yandell and Olive Yandell, Five (5) Shares Okla- 
home Natural Gas Corporation Stock, Certificate No. SP-012679, the 
price Ninety-five ($95.00) Dollars per share. 

hereby agreed that the Enid Bank and Trust Company, will 
repurchase the above described stock any interest paying date, should 
Joseph and Olive Yandell desire sell such stock. 

Bank and Trust Company, 


September 22, 1931, plaintiffs, through Joseph Yandell, per- 
sonally notified the Enid Bank Trust Company that they desired 
resell said bank the Oklahoma Natural Gas Corporation stock there- 
tofore purchased from the bank the next interest paying date, which 
was November 1931. The bank failed repurchase the next 
interest paying date, although tender the stock was made that time. 

the time suit the other defendants this case had purchased 
all the assets the Enid Bank Trust Company and assumed all its 
liabilities, and for that reason they were also made defendants this 
case. 

Plaintiffs error present several grounds for reversal, but they all 
summarized the general proposition that the Enid Bank 
Trust Company had authority under the laws and under its charter 
enter into the transaction here complained of, and, even the bank 
had such authority, Fleming, president, was not shown have 
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been authorized obligate the bank, and that the transaction 
was done and had without the knowledge the board 
directors the bank, and therefore the contract sued was not 
the Enid Bank Trust Company, and liability against 
the bank was created virtue thereof. All these contentions might 
grouped the statement that the contract sued was ultra vires the 
bank, and, even not, the president was not shown have any au- 
thority execute such contract for the bank. 

These questions were presented the trial way demurrer 
the petition, objection the introduction any evidence, objection 
the introduction certain evidence, and demurrer the plaintiffs’ 
evidence. should borne mind that the defendants stood their 
demurrer plaintiffs’ evidence and presented evidence way 
defense. Hence the case must determined the pleadings and 
the evidence offered plaintiffs. 

While plaintiffs’ petition not definite and certain might 
be, think fairly charges that the Enid Bank Trust Company 
solicited plaintiffs buy stock from it; that they agreed buy certain 
shares stipulated price; that few days later the deal was con- 
summated, the certificate stock was delivered, and the purchase price 
was paid; that incorporated and part the agreement sell was 
agreement repurchase; that the entire agreement covering both 
the sale and repurchase was reduced and that agreement was 
and made part the petition exhibit; and that 
demand for repurchase with tender stock was made accordance 
with the agreement, which was refused. 

The evidence fully sustains these allegations. That banking in- 
stitution under the laws Oklahoma only part its 
regular business such business the state laws and its charter authorize, 
that can only act through its board directors and its officers 
and others duly authorized, are propositions which need citation 
authority argument sustain. 

Generally speaking, contracts outside the banking laws and bank 
charter are made, they can avoided the affirmative action the 
bank the ground that they are ultra vires, or, made officer 
agent without authority, they can likewise avoided, but this 
general rule there are certain exceptions. bank carrying 
business not authorized law and its charter, the state, through its bank 
may step and stop the practice, but this case does not 
present any these questions. The bank this case not seeking 
avoid sale stock belonging the president who had au- 
thority make the sale. That much the agreement has been executed, 
and apparently the bank content stand the agreement far 
has been performed, retaining the benefits received, but seeking 
avoid all obligations connection with the transaction. 


= 
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Section 9133, 1931, enumerates the powers granted state 
bank. The express authority granted purchase and sell stocks and 
does not extend securities issued private corporations. 
The prohibition against engaging any type business except 
permitted this section found the following provisions: ‘‘And 
provided, further, that bank, except those that have complied 
with that may organized under the law this State, relating 
trust companies, shall engage any business other than authorized 
this article.’’ 

From this last provision the statutes, clear that state 
bank which has also complied with the law relating trust companies 
engage business other than authorized section 9133. 

The question then would naturally arise, What additional authority 
does state bank have reason having complied with the law 
the state relating trust companies? The general authority 
trust company under the law this state make investments 
fixed section 9206, 1931, and reads follows: 

buy sell the bonds and warrants this State, and all 
other kinds government, state municipal bonds and all kinds 


negotiable and non-negotiable paper, stocks and other investment 


From the above provision the statute, thus appears that 
state bank which has complied with the law relating trust companies 
Oklahoma could buy and sell the capital stock and other securities 
corporations the character involved this case. 

alleged plaintiffs’ petition the said Fleming 
president the Enid Bank Trust Company, banking cor- 
poration the general course business said banking institution 
end within the scope said bank and trust company’s powers and 
authority, did, for and behalf said bank and trust company, 
state Joseph Yandell that his bank would and ‘‘that 
consideration the statements made said officer The Enid 
Bank Trust Company, for and behalf said banking institution, 
the said Joseph Yandell for himself and agent for Olive 
purchase five shares per cent. preferred stock 
the Oklahoma Natural Gas Corporation from said bank and paid 
therefor the sum $95 per share, and that the same time and 
place the bank entered into written agreement repurchase the 
said five shares stock. 

Section 9240, 1931, makes felony for any firm cor- 
poration use the word ‘‘Trust its name 
unless has complied with the law trust company business. 
The general presumption that people and corporations their 
business deals keep within the law. certainly would have 
presumed this case that the Enid Bank Trust Company had 
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complied with the law relating trust companies before used the 
words ‘‘Trust part its corporate name. 

The above provision the statute, taken connection with the 
allegations the petition referred to, clearly shows that the Enid 
Bank Trust Company had complied with the law relating trust 
companies this state and was acting under that authority the 
sale the stock question. 

This case clearly distinguishable from Awotin Atlas Exchange 
National Bank 295 209, Ct. 674, 676, 
Ed. 1393, decided April this year. The Awotin Case involves 
facts very similar the facts this case. The federal statute in- 
volved this case, amended 1927 (44 Stat. 1226, [see 
U.S. 24]), reads ‘‘Provided, That the business buying and 
selling investment securities shall hereafter limited buying and 
selling without recourse marketable obligations evidencing indebtedness 
any person or, corporation, the form bonds, notes 
and/or debentures, commonly known investment 

The Supreme Court deciding the Awotin Case said: 


petitioner, who was chargeable with knowledge the pro- 
hibition the statute, may not invoke estoppel impose 
liability which the statute forbids. Texas Pacific Ry. Co. Pottorff, 
291 245, 260, Ct. 416, Ed. 777; California National 
Bank Kennedy, 167 362, Ct. 831, Ed. 198; Con- 
cord First National Bank Hawkins, 174 364, 369, Ct. 739, 
Ed. 1007; First National Bank Converse, 200 425, 439, 
440, Ct. 306, Ed. 537; Merchants’ National Bank 
mann, 202 295, 302, Ct. 613, Ed. 1036. 

invalidity the contract was not due the mere absence 
power the bank enter into it, which case restitution, not 
inequitable the bank inimical the interest, might 
compelled. See Logan County National Bank Townsend, supra, 
139 67, 74, 75, Ct. 496, Ed. 107; Galves- 
ton, 341, 350, Ed. 659. The contract invalid because 
within the broad sweep the statute which mandatory 
language sets definite limits upon the liability which may 
national bank, the course its business dealing 
securities, confining the business buying and selling ‘without 
The phrase broader than mere limitation upon the 
power contract, although embracing that limitation. pro- 
hibition liability, whatever its form, way ‘recourse’ growing 
out the transaction the business. See Bank United States 
Owens, Pet. 527, 537, Ed. 508; Brown Tarkington, Wall. 
377, 381, Ed. 255 Thomas City Richmond, Wall. 349, 
356, Ed. 453; Continental Wall Paper Co. Louis Voight 


The Supreme Court the above opinion recognizes that relief 
may had proper case where the invalidity the contract 


decision was published the July, 1935, Banking Law Journal, page 553. 
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due mere absence power the bank make the contract, but 
that case the court held the contract not only exceeded the authority 
the bank make it, but was direct violation express 
prohibition the statute. 

the case bar the contract made not violation any 
express prohibition the statute, but within the authority 
bank having trust powers make. therefore conclude that the 
contract question this case was not made violation the 
law and not ultra vires the bank. 

The next question presented whether the Enid Bank Trust 
Company bound the contract; authority for its 
execution the president being shown. 

analysis the evidence, think, shows ratification the 
president’s act. The agreement quoted above just covers one contract 
and one deal. While covers two transactions (the agreement 
sell and agreement purchase), legal contemplation one 
deal and one contract. The bank cannot perform part the con- 
tract, keep the benefits derived therefrom, and then disaffirm the 
balance the contract the ground ultra vires want 
authority official make and thereby escape further liability. 

think clear prima facie case ownership the stock by. 
the bank and sale thereof the bank made the written agree- 
ment, for the agreement recites: ‘‘The Enid Bank Trust Company 
have sold Joseph Yandell and Olive Yandell, Five 
considerable argument the brief plaintiffs error that the 
evidence and pleadings plaintiffs are not sufficient, for the reason 
that neither shows whether the bank was acting owner the agent 
the sale. The general forms all bills sale are substance 
that (naming the party) does grant, bargain, sell,’’ 
and, unless otherwise stated, the person signing the bill sale 
tuken selling owner. The same general form and substance 
will found the form general warranty deed prescribed 
our statutes for the sale real estate the owner thereof others. 
Both the pleadings and evidence are amply sufficient, think, 
show the bank was the owner and sold such. 

Another contention that the evidence not sufficient show 
the bank received and kept the consideration paid for the stock. 
Referring the agreement again, recites that the stock was sold 
the bank for $95 per share. The additional proof this point 
that the Yandells were customers and depositors this bank. 
They delivered the president the bank (who should remem- 
bered delivered them the stock) check their that 
bank payable blank for the purchase price the stock. This 
check was cashed and charged their account. Checks made payable 
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blank, cash, bearer, are all payable bearer, and 
such case blank may filled the holder. Therefore, when 
the check question was delivered the president the bank, 
who had possession the stock and who sold and delivered the stock 
the plaintiffs, had the right cash the check and pass the 
proceeds the credit the bank. The officers the bank, including 
the president, are agents the bank. They have authority act 
accordance with the general usage, practice, and course their 
business, and, when thus acting, they bind the bank favor 
third persons who have knowledge any narrower limitations 
their power. this case the president made offer sale 
plaintiffs during banking hours, the banking rooms the bank; 
the transaction was eventually consummated the same manner; the 
agreement was written official stationery the bank; and 
copy thereof was placed the files the bank. With showing 
whatever the contrary, think the evidence sufficient show 
the president received the consideration for the bank. 

further insisted that there was evidence the question 
what consideration the bank was obligated pay for the re- 
purchase the stock were held obligated. Defendants 
error insist this contention appeal injects new issue and 
new theory defense, which was not presented the court below. 
While there some merit the claim change theory, think 
the contract question really truth and fact was contract 
redeem the stock the sale price and was understood and acted 
upon the parties. 

While specific authority for the president’s act executing the 
shown, have concluded the evidence sufficient 
show the corporation accepted the benefits the transaction, and, 
when the bank did this, thereby ratified the acts the president 
and bound the contract. 

the Enid Bank Trust Company liable, then judgment 
properly went against all the other defendants, since they had assumed 
the payment obligations this character the Enid Bank Trust 
Company. 

For the reason stated, conclude that the judgment the trial 
court correct, and should and affirmed. 

The Supreme Court acknowledges the aid Attorneys Wm. 
McGinnis, Cantrell, and Allan Shaw the preparation 
this opinion. These attorneys constituted advisory committee 
selected the State Bar, appointed the Judicial Council, and ap- 
proved the Supreme Court. the analysis law and facts 
was prepared Mr. McGinnis and approved Mr. Cantrell and 
Mr. Shaw, the cause was assigned justice this court for 
examination and report the court. Thereafter, upon consideration, 
this opinion was adopted. 
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BANK LIABLE FOR MISREPRESENTATION 
SALE BONDS 


Citizens National Bank Medidan Pigford, Supreme Court 
Mississippi, 166 So. Rep. 749 


The defendant national bank sold corporate bonds the 
plaintiff upon the representation that the bonds were guaranteed 
two surety companies. While the representation was made 
good faith, the fact was that the surety companies did not guaranty 
the bonds, but merely guaranteed the mortgages upon the basis 
which the bonds were issued. was held that the bank was 
liable the plaintiff for the principal the bonds with interest. 

was further held that section 5136 the Revised 
Statutes (12 Code, 24, authorizing national banks 
engage the business ‘‘buying and selling without recourse 
marketable does not protect national bank from 
libality for misrepresentation the sale securities. ‘‘We feel 
quite sure,’’ said the court, ‘‘that enacting the statute enabling 
the bank deal bonds, notes, and other securities without 
liability indorser guarantor, without any contractual lia- 
bility, Congress did not mean exempt the bank from misrepre- 
sentations existing facts, which misrepresentations would deceive 


purchaser into buying such notes, bonds, other 


meant that the bank through contract suretyship 
guaranty indorsement could liabilities; that could only 
deal contractual way, without recourse.’’ 


Note. decision similar this one, Citizens National Bank 
Allen, Miss., 167 So. Rep. 627, was published the June issue The 
Banking Law Journal page 475. 


Suit Lamar Pigford against the Citizens National Bank 
Meridian. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wilbourn, Miller Wilbourn, Meridian for appellant. 

Wills, Hattiesburg, and Lester Wills, Meridian, for 
appellee. 


ETHRIDGE, J.—Lamar Pigford brought suit against the Citizens 
National Bank Meridian the court Lauderdale county 
recover $1,300.40, principal and interest two $500 bonds, Series 
Nos. 199 and 200, issued the Central Securities Company 
Asheville, C., which Pigford purchased from the bank November 
1929. The suit was based alleged fraud and deceit the part 
the agent the bank selling the bonds. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §829. 
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Appellee (plaintiff) contends that the agent represented him 
that the payment the two bonds was guaranteed the United 
States Fidelity Guaranty Company and the Maryland Casualty 
Company, whereas, fact, the bonds themselves were not guaranteed 
the surety companies; only the mortgages which were the 
basis upon which the bonds were issued had been insured the 
companies. The bank denied making the representations that the 
bonds were guaranteed the surety companies, contending that the 
bonds themselves showed their face that the mortgages underlying 
the bonds, and upon which the bonds were issued, were alone insured. 
Appellant also contended that was not liable because paragraph 
5136, the Revised Statutes the United States, amended 
Act Cong. Feb. 25, 1927, Stat. 1226 (see 
24, par. 7), authorized the bank engage buying and selling 
investment securities but limited the liability the bank selling 
without recourse marketable obligations evidencing indebtedness 
any person corporation, the form bonds, notes, and debentures, 
commonly known investment securities. The bank contended 
its pleading that this question had been decided favorably 
the case Awotin Atlas Exchange National 295 209, 
Ct. 674, Ed. 1393; but the court below held that the 
statute involved and the decision referred did not apply 
action for fraud and deceit. 

exhibit his declaration, the appellee filed copy the 
bill filed the Citizens National Bank and many others, through 
bondholders’ committee, against the United States Fidelity 
Guaranty Company Richmond, Va., court; also introduced 
the said exhibit evidence the trial. Appellee testified that the 
bank, through its assistant cashier, Blanks, represented that the bonds 
themselves were secured the two surety companies mentioned above, 
and that asked Mr. Blanks that meant that the security com- 
pany did not pay, then the surety companies would, and that Mr. 
Blanks answered that did. Pigford introduced several witnesses 
who had bought bonds the bank issued the same security com- 
pany; they testified that Blanks, the assistant cashier, had made sub- 
siantially the same statements them, but the statements made 
these other witnesses were not made the presence and hearing 
Pigford and were not communicated him prior his purchase 
the said bonds. This testimony was objected and the objection over- 
ruled. The assistant cashier denied that the alleged representations 
were made each the witnesses. 

Appellee (plaintiff) introduced one Gallagher, auditor, 
who, after default was made the bonds, went North Carolina 
where the Central Securities Company was domiciled. made 


decision was published the July, 1935, Banking Law Journal, page 553. 
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examination the condition the Central Securities Company and 
the Central Bank Trust Company, the trustee the Central 
Securities Company, and testified that the said bank and securities 
company were then insolvent, and had been failing condition prior 
the time the bank sold the bonds Pigford. This testimony was 
likewise objected and admitted over objection. 

the case Bullard Citizens’ National Bank,? 173 Miss. 450, 
162 So. 169, held that the statute there involved did not exempt 
the bank from liability for fraud and deceit fraud and other torts, 
and have, this day, the Citizens’ National Bank 
Golden, 166 So. 745, reaffirmed the opinion there rendered, and re- 
ferred other authorities accord with that decision. feel quite 
sure that enacting the statute enabling the bank deal bank 
notes, and other securities without liability indorser guarantor, 
without any contractual liability, Congress did not mean exempt 
the bank from misrepresentations existing facts, which misrepre- 
sentations would deceive purchaser into buying such notes, bonds, 
other securities; meant that the bank through contract 
suretyship guaranty indorsement could incur liabilities; that 
could only deal contractual way, without recourse. While 
some the language used the case Awotin Atlas Exchange 
National Bank, supra, might imply exemption from other than con- 
tractual liability, express implied, think the opinion 
interpreted the light the facts the case, and, that the principles 
announced Smith First National Bank Casselton (C. A.) 
268 780, are sound and are applicable the present statute. The 
Supreme Court the United States must have considered the opinion 
the Circuit Court Appeals 268 780 correct, for refused 
certiorari review the decision appeal. 254 655, 
Ct. 218, Ed. 460. 

not think was error for the court refuse strike 
Exhibit from the declaration. The declaration which this bank 
was party showed that the bank either had not made investigation 
claimed when selling the bonds, had made such investigation 
that would have learned facts which would inform that the in- 
vestment was not sound one. also think that this declaration, 
although some the exhibits were not introduced evidence, 
was competent for the proposition for which was offered, 
not shown that the exhibits, far this suit concerned, would have 
had any bearing the admissibility the pleading. also think 
was competent show the witness Gallagher that had made 
thorough investigation the affairs the Central Securities Com- 
pany and the Central Bank Trust Company ascertain their con- 


decision was published the July, 1935, Banking Law Journal page 
560, and the September, 1935, issue page 804. 
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dition the time the investigation and prior thereto. His 
testimony was competent show the lack value the bonds 
from the bank the time the institution this suit 
and the time Pigford acquired knowledge the fact. think 
his testimony tended show that the bonds were practically worth- 
less the time they were sold him, although did not show that 
the bank knew that time that the bonds were worthless the 
facts then existing. determining the value bonds considerable 
latitude allowed, and evidence having tendency show that they 
are worthless, greatly less than their face value, competent 
circumstance the issues involved. 

also think that the measure damages, right appellee 
recover, was based upon the period which learned that the 
bonds were repudiated, and that the representations alleged have 
been made him the bank were untrue. think this conclusion 
sustained the decision this court Mississippi Power Co. 
Bennett, 173 Miss. 109, 161 So. 301, wherein the power company 
through agents, sold Bennett stock the corporation under certain 
representations set out the opinion; Bennett did not know the 
untruth the representations for long period time, although 
had the certificates stock his possession which would give the 
information lead sources from which the real facts concerning 
the stock could secured. The point was there made that laches 
and neglect read the bonds and inform himself precluded rescis- 
sion the contract the right Bennett recover action 
for fraud and deceit. The court held that where representations were 
made facts, the party had right rely upon the representations 
and was not charged with the duty make investigation until 
default was made until some knowledge came him indicating that 
the representations were not true fact and were fraudulently made. 
Sufficient authorities are set out that decision show the court’s 
position the question here involved. learning that the rep- 
resentations made him were not true, Pigford had right demand 
return his money, and the measure damages governed 
the conditions and values the bonds then existing, considered with 
reference purchase price; or, other words, was entitled 
recover the purchase price less the then value the bonds the 
return tender such bonds. 

The bank contended that was error receive the testimony 
other parties who bought bonds from the same salesman, the assistant 
other times, and which times Pigford was not present and 
the representations then made not communicated him. Nash 
Mississippi Valley Motor Co. Childress, 156 Miss. 157, 125 So. 708, 
held that cases fraud other representations near the time in- 
volved the suit, and made the same person about the same subject- 
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matter, were admissible circumstances tending show fraud. 
that case speedometer had been set back used and the facts 
were misrepresented about the mileage the The plaintiff offered 
evidence other witnesses show that was the habit the motor 
company set speedometers back they would not reveal the true 
mileage, and the court held that such evidence was competent. This 
holding was reaffirmed the case Lizana Edwards Motor Sales 
Co., 163 Miss. 266, 141 So. 295. 

Language from the Nash Mississippi Valley Motor Co. 
Childress, supra, set forth the case Citizens National Bank 
Golden (Miss.) 166 So. 745, this day decided. there distinguished 
the case Rex Motor Car Manufacturing Co. Dupont, 132 504, 
So. 684, wherein the court held that was reversible error admit 
the testimony other salesmen than the one involved the suit, and 
also statements that salesman other people other times and 
places and not the presence Dupont. The Rex Motor Car Manu- 
facturing Company Dupont Case correctly decided, our opinion, 
its facts, and nothing said Nash Mississippi Valley Motor Co. 
Childress, supra, conflicts with the holding the prior case. think 
each case proper its own facts, and that there inconsistency 
the doctrine the two cases, but the Nash Mississippi Valley Motor 
Co. Childress Case controlling this 

have examined the refused instructions complained of, and also 
the instructions given for both parties, and are the opinion that the 
given instructions constituted sufficient announcement the law, and 
that there reversible error the action the court giving 
refusing any the instructions. The judgment therefore affirmed. 

Affirmed. 


BANK LIABLE FOR CARELESSNESS 
MAILING BONDS 


Byer Canadian Bank Commerce, California District Court 
Appeal, Pac. Rep. (2d) 985 


bank took bonds from depositor for safekeeping. Upon 
receiving telegram signed the depositor’s name (but actually 
sent another person) requesting that the bonds forwarded, the 
bank sent them mail, addressed the depositor, and they were 
appropriated the person sending the telegram. was held that 
the bank was negligent not registering insuring the bonds, 
arranging have the recipient identified and, therefore, was liable 
the depositor for the amount his loss. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §381. 


584 THE BANKING LAW JOURNAL 


Although the bank received direct compensation for keeping 
the bonds, was held that was ‘‘bailee for hire’’ and required 
exercise that degree care over the bonds which the law exacts 
such bailees. The bank indirectly received compensation through 
the deposit which the owner the bonds kept the bank and the 
safe deposit box which rented from the bank. The court further 
held that, even though the bank had been gratuitous bailee, did 
not exercise proper care protecting the depositor against loss and 
would still liable for the amount the loss. 


Action Jacob Byer against the Canadian Bank Commerce, 
corporation. From judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Meserve, Mumper, Hughes Robertson, Los Angeles (William 
Larrabee, Los Angeles, counsel), for appellant. 

Guy Richards Crump, Roy Colegate, and Mark Feiler, all 
Los Angeles, for respondent. 


HAAS, pro tem.—Defendant appeals from judgment the 
trial court entered against and favor plaintiff for $2,010 and 
interest, for the alleged conversion three bonds the Province 
Alberta, Dominion Canada. The evidence discloses facts herein- 
after stated. 

The bonds carried face value $1,000 each and their combined 
market value was $2,010, the date the alleged conversion, Janu- 
ary 1932. These bonds were originally, along with others belonging 
plaintiff, the possession firm brokers named Buchan Com- 
pany, Calgary, Alberta, Canada. 

December 30, 1931, indicated letters file 
Exhibit No. herein, Harold Crowle, attorney for plaintiff Calgary, 
Canada, having procured the bonds from Buchan Co., forwarded the 
bonds the defendant bank Granum, Canada, for safekeeping and 
requested that the bank hold the same the order Jacob Byer, the 
plaintiff, 604 California Bank building, Beverly Hills, Cal., the ad- 
dress given being that one Mr. O’Brien, which was some time 
prior thereto the address the plaintiff well. 

December 31, 1931, the defendant bank acknowledged the receipt 
the bonds ‘‘to held for safekeeping account Jacob 
the plaintiff. January 1932, Mr. Crowle, the request Mr. 
Byer, wrote defendant bank stating that these bonds were con- 
sidered being the custody Walter Byer, son Jacob Byer, 
defendant bank. January 1932, telegram, which was 
received Granum 11:40 Granum time, was sent defendant 
bank O’Brien over the name Jacob Byer, words follows: 
forward immediately this address the bonds and stock for- 
warded you Harold Crowle, Barrister, Calgary, namely three 
thousand Alberta bonds These are the bonds question. 
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March 1932, Mr. Crowle directed letter the defendant bank 
stating that had been informed that the bonds had been sent Mr. 
O’Brien, requesting know this was fact and wished 
informed what authority the bank had sent the bonds O’Brien. 
March 1932, the defendant bank wrote Mr. Crowle stating that 
1932, the defendant bank had sent the bonds registered 
mail Jacob Byer, addressed 604 California building, Beverly Hills, 
Cal., response the above said telegram purporting from Mr. 
Byer, requesting the bank do. 

July 27, 1932, Mr. Crowle, behalf plaintiff, made demand 
letter the defendant bank for the bonds others the same 
value, the cash equivalent therefor. August 1932, the defend- 
ant bank wrote Mr. Crowle disclaiming all responsibility and liability 
the matter. 

may deducted from stipulations counsel that the letter here- 
inbefore mentioned, from Crowle the defendant bank, dated Janu- 
ary 1932, should have been received January 1932, was stipu- 
lated that was received ‘‘in the usual course mails’’; being 
further stipulated that January was Saturday, January Sun- 
day, and January 4th Monday, and that defendant bank was closed 
Sunday, January 3d. Evidence discloses that the bonds were sent 
January 4th registered mail, not insured, without requiring identi- 
fication from the recipient, and that they were receipted for someone 
O’Brien’s office without plaintiff’s consent. O’Brien received the 
bonds and kept them, and plaintiff never received the bonds nor their 
equivalent, nor their value. 

The plaintiff executed and delivered power attorney O’Brien 
his personal capacity the 18th day December, 1931, act for 
the plaintiff, referring ‘‘especially that particular transaction in- 
volving the collection certain securities belonging to’’ him ‘‘and which 
said were then ‘‘in the possession Buchan Company, 
Brokers,’’ and which power attorney further granted Robert 
O’Brien full power attorney act for him, accept, receipt for 
his name ‘‘any and all documents pertaining the collection the 
securities above mentioned and all that may necessary the 
premises,’’ referring, securities, the bonds question. This power 
attorney was revoked oral revocation December 31, 1931. 
January 18, 1932, plaintiff delivered O’Brien, Beverly Hills, Cal., 
written notice revocation and cancellation his power attorney, 
and the same date plaintiff wrote the defendant bank that effect. 
However, pursuant the telegram received January 4th, purporting 
from plaintiff, the bank had already sent the bonds O’Brien’s 
office directed plaintiff. 

The question arose whether the power attorney constitutes O’Brien 
agent the plaintiff the end that relieved the bank from any 
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liability for negligence, that the defendant bank neither insured the 
bonds, nor requested, registering them the mail, that they de- 
livered the addressee, the plaintiff only, nor demanded identification 
addressee. The evidence does not reveal that the defendant the 
time the transmission the bonds knew that the power attorney 
had been executed and delivered, fact, knew anything such pur- 
ported agency. there existed any agency all, O’Brien was special 
agent receive the bonds. ‘‘An agent for particular act transac- 
tion called special agent. All others are general agents.’’ Section 
2297, Civ. Code. stated Ernst Searle, 218 Cal. 233, page 
238, (2d) 715, 717, ‘‘It was therefore incumbent the defendant 

The bonds were forwarded the defendant bank the 
attorney, Mr. Crowle, December 30, 1931, with the instructions that 
the defendant bank hold them the order defendant Byer 
604 California Bank Building, Beverly Hills, The de- 
fendant received them and acknowledged receipt December 31st, 
and January 4th following, 11:40 m., the defendant received 
telegram Granum, Alberta, Canada, over the name the plaintiff, 
sent O’Brien, who was holding the power attorney, forward the 
bonds plaintiff, giving O’Brien’s address. 

The evidence does not reveal that the fact that O’Brien held such 
power attorney was known the defendant bank the time sent 
the bonds address, but does reveal that only learned 
this fact 

the defense that O’Brien held power attorney, given 
plaintiff, available the defendant bank defense, without show- 
ing that the defendant knew the existence such agency, 
existed? think not. The case Rodgers Peckham, 120 Cal. 
238, 483, 484, cites the case Harris San Diego Flume Co., 
Cal. 526, 758, the effect that ‘‘party maintaining that 
ostensible authority existed must prove that knew the facts 
giving color authority the supposed ours.) 
So, also, the Case Luft Arakelian, Cal. App. 165 712, 
713, lays down the rule: ‘‘It well settled that who seeks 
charge supposed principal with the obligations resulting from the 
acts and conduct alleged ostensible agent must show that 
himself was cognizant the facts which gave color the alleged 
ostensible agency, and caused him believe that the person dealt 
with was acting the capacity agent rather than 
are the opinion that the defendant cannot avail itself the 
defense that inasmuch O’Brien held power attorney, (the 
bank) was acting with the plaintiff through plaintiff’s agent O’Brien, 
the evidence does not disclose that defendant bank was cognizant 
the power attorney the time the bonds were sent. 
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The power attorney was properly admitted evidence. The 
matter therein contained was logically relevant the issue (22 Cor. 
Jur. 158, 192), and its probative force was brought into question 
the examination the witness Jacob Byer his relations with 
Mr. O’Brien. 

cannot maintained that Jacob Byer, his admitted words 
O’Brien, ‘‘Whatever you are doing, you are doing your own 
consented that O’Brien should act for him agent 
procuring the bonds from the defendant bank. the contrary, 
shows his disapproval O’Brien’s proposal get the 
bonds, and denies agency O’Brien. Nor was known the bank 
that such conversation had taken place. So, also, the fact that 
Byer had furnished the bank with the very address O’Brien 
his address which the bonds were sent cannot excuse the bank 
for its carelessness not demanding identification the mail 
the recipient the bonds, nor its failure insure them, 
nor its failure request that they delivered the plaintiff only. 

The issue also before the court determine whether the de- 
fendant had exercised the ordinary required bank 
that bonds for safekeeping from its depositors and rents safety- 
deposit boxes its clients; and also, whether such negligence, any, 
defendant contributed the loss plaintiff’s property. must 


conceded that the utmost faith shown depositors entrust- 
ing valuable documents banks for safekeeping well the 
tranactions business. 


need first determine, however, the question negligence 
before considering whether action for conversion lies. 

true measure liability that the bailee bound that 
degree diligence which the manner and the nature his employ- 
ment make reasonable expect him, and that anything less 
than this culpable him.’’ Cor. Jur. 57, 1119, and cases 
cited. What was ‘‘reasonable expect’’ defendant bank? The 
bonds represented considerable sum, $2,010. They were admittedly 
not its own. The defendant bank was intrusted with them. are 
the opinion that was ‘‘reasonable expect’’ the bank that 
use every available precaution without suffering detriment loss 
itself. That the defendant used the mail service not objected 
to. But having used it, the defendant bank should have availed itself 
all the safeguards the service offered. This did not do. The 
question whether the defendant bank was bailee for hire broached 
here. are the opinion that was such bailee. was un- 
disputed the evidence that plaintiff the time the bonds were 
transmitted had safety-deposit box the bank and was carrying 
deposit there. While the bank far the evidence discloses may 
have received ‘‘hire’’ for the very act keeping the bonds 
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deposit, yet leaving the bonds deposit the bank was privilege 
granted the plaintiff one its depositors, and that plaintiff’s 
deposits and the safety-deposit box the defendant bank did receive 
compensation must conceded, and that extent the defendant 
bank must held have been compensation bailee, depositary 
for hire, and the bailment benefit for both parties. While the act 
the defendant bank, mailing the bonds without demanding 
identification, was unintentional failure act according law, 
and doubt was done good faith, yet great care was exacted 
the defendant see that the deposit, the bonds, got into the hands 
their owner, transmitted. But aside from this, all events the 
evidence discloses that the bailee, even though hold the bailment 
have been gratuitous, did not excercise the same care with reference 
the bailment, the bonds, that ordinarily prudent and 
person its situation would have bestowed upon his own property 
the same character. Cor. Jur. 65, 1127, and cases there cited. 

the case Greer Los Angeles Athletic Club, Cal. App. 
272, 258 155, the defendant kept fireproof safe the clerk’s 
office for the safekeeping packages deposited therein lodgers 
other members the club for which special charge was made. 
While this case deals with innkeeper’s liability under Civil Code, 
1860, the bottom page 282 Cal. App., page 159 
258 P., the case just cited, the court does answer the query 
whether the defendant bank herein received compensation when 
classes the bailment one for hire, stating: ‘‘Manifestly the bailment, 
case like the present, the latter class, for, while the customer 
pays nothing directly, nomine, for the safe-keeping his effects, 
the dealer receives his recompense the profits the trade which 
bailment necessary incident.’’ (Italics are ours.) And referring 
page 283 Cal. App., page 160 258 P., cases cited, 
the court further states: ‘‘These cases are clear expressions the law 
applicable the situation developed the instant case where any 
depositary accepts property incidental services rendered the 
depositary, holding that the relationship between the parties one 
mutual benefit, and the depositary bailee for hire.’’ (Italics are 
ours. 

must conclude that the defendant bank was depositary for 
hire and that was grossly negligent not demanding, could 
have, that the bonds delivered plaintiff only, and that the 
recipient identified. 

asserted that the plaintiff, himself, was negligent. The evidence 
does not sustain such assertion and does not excuse the 
negligence the defendant. not material here whether the 
plaintiff acted negligently. are dealing with the acts the bailee. 
This brings the question whether action for conver- 
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sion lies here. The case Hall Boston Corp., 
Allen (Mass.) 439, Am. Dec. 783, specifically holds: 
property any bailee person unauthorized the true owner 
regard the question due care degree negligence. This 
well-established legal principle, applicable every description 
not disputed that plaintiff had the right possession 
the bonds question. The previous demand was made here 
disclosed the evidence. Cal. Jur. 168. Value was alleged 
and proven, and the complaint contains averment for general 
damage. Cal. Jur. 24, 189. 

are the opinion that action for conversion lies 
the alleged and proven. 

The judgment affirmed. 


LIABILITIES BANKS FRAUDULENT 
CHECK TRANSACTIONS 


Union Bank Trust Co. Security-First National Bank, California 
District Court Appeal, Pac. Rep. (2d) 1332 


employee corporation was authorized act one 
two cosigners checks against the corporation’s account the 
plaintiff bank. The employee signed checks against the account 
payable the plaintiff bank, secured proper cosignatures thereon 
and used the checks obtain from the plaintiff cashier’s checks 
payable the order named payees, which deposited his 
personal account the defendant bank. The latter collected the 
checks after the employee had indorsed the payees’ names them. 
The employee made off with the proceeds. The plaintiff made good 
the amount the corporation and sued the defendant for the 
amount. was held that the cashier’s checks were effect payable 
bearer. Hence, the indorsements the payees’ names did not 
forgeries and the plaintiff was not entitled recover 
from the defendant collecting bank. 

The decision that the checks were bearer checks was made under 
subdivision 3090, Cal. Civ. Code, the Uniform Negotiable 
Instruments Law) which reads follows: 

payable the order fictitious non-existing person, and such 
fact was known the person making payable.’’ 

Under this section held that check, payable existing 
person, will regarded payable fictitious person and, 
therefore, payable bearer appears that the person signing 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §534. 
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the cheek never intended that the payee should acquire any interest 
the its proceeds. 

executor authorized sign checks against 
the estate account. He-signs check payable the Manufactur- 
ing Company, using the payee’s name merely means ap- 
propriating funds belonging the estate. indorses the payee’s 
name the check and collects and keeps the proceeds. Under 
the statute referred to, the check regarded bearer check and 
the rights all parties are governed accordingly. The in- 
dorsement the payee’s name becomes immaterial. The drawee 
bank not liable the estate paying the check. 

But, clerk the employ the executor obtains from the 
executor check payable Manufacturing Company falsely 
stating that the estate indebted the company, the check 
not regarded payable bearer. the employee indorses the 
payee’s name and collects the check, the indorsement forgery. 
The drawee bank will liable the estate paying the check. 

The difference that, the first illustration, the fact that 
the payee the check was fictitious ‘‘was known the person 
making the executor, making the check bearer 
check within the meaning the statute above quoted. the 
second illustration the fictitious character the payee was un- 
known the executor. 

the present case the court holds that, since the fictitious 
payee each check was the creature the employee’s mind, 
the person who actually drew the bill (checks) and was the 
person making the cashier’s checks payable fictitious payee’’ 
and that the plaintiff Union Bank was merely ‘‘the nominal maker 
the cashier’s checks.’’ 

seems bit strained say that employee bank’s 
depositor the drawer cashier’s checks issued the bank 
because purchased them with fraudulent checks which issued 
the name the depositor. However, this one those cases 
which one two innocent parties, both them banks this 
instance, must shoulder loss. the trial court had followed 
different line reasoning, the loss would have been transferred 
from the plaintiff bank the defendant bank. 


Actions the Union Bank Trust Company Los Angeles 
against the Security-First National Bank Los Angeles and against 
the Citizens National Trust Savings Bank Los Angeles, which 
were consolidated for trial and were stipulation combined for the 
purposes this appeal. From the judgment, the plaintiff appeals. 

Affirmed. 

Loeb, Walker Loeb, Los Angeles, for appellant. 

Jennings Belcher, Los Angeles (Louis Kearney, Los 
Angeles, counsel), for respondent Security-First Nat. Bank 
Los Angeles. 

Mills, Hunter Dunn and Edward Mills, all Los Angeles, 
for respondent Citizens Nat. Trust Savings Bank Los Angeles. 
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WHITE, J., pro the court below these actions were con- 
solidated for trial, and are stipulation combined for the purposes 
this appeal. 

Although there are two defendants, the facts and issues raised 
are similar that the cases may treated there were but one 
action. The two actions will, therefore, except when otherwise neces- 
sary, referred the singular, such designation, for the purposes 
this decision, both actions. 

Appellant sued respondent recover the principal amount 
checks aggregating $17,965.26, all drawn appellant upon 
itself drawee, and delivered one Guy Williams. 

The controversy arises out the following facts: Guy Wil- 
liams, during the period here question, from March 28, 1930, 
November 22, 1932, was director and the assistant secretary 
the Walter Leimert Company, and director and the assistant 
secretary the Westside Land Company. These companies maintained 
bank accounts with the appellant, Union Bank. Under the arrange- 
ment existing between said companies and the appellant, Union Bank, 
two signatures were required all checks drawn said companies 
upon their respective accounts with the appellant, Union Bank. 
Williams was one the authorized signers checks for both com- 
panies. About December 1932, Williams’ employers discovered 
that had misappropriated corporate funds. the amount such 
defaleations that are question here, Williams accomplished his per- 
fidy the following manner—he would prepare checks the order 
the appellant, Union Bank, drawn upon the accounts his em- 
ployers, and signing them himself, procured the necessary counter- 
signatures. These checks, properly signed and countersigned, 
presented appellant, Union Bank, and upon written requisition 
signed him behalf his employers, procured checks 
drawn appellant upon itself the order the payee designated 
Williams the requisition. The payee such checks 
upon which this action predicated were Hawkins and Harry 
Christensen, both actual persons, either then formerly known per- 
sonally Williams, but whom Williams never delivered any the 
checks question. Instead, Williams himself, each instance in- 
dorsed the checks, first the name the payee thereof, and then 
his own name, and deposited the checks indorsed his own account 
the respondent banks, after which the latter bank stamped each 
with the clearing house indorsement, ‘‘all prior indorsements 
and received from appellant, Union Bank, the amount 
each the aforesaid checks, for which total amount, with interest, 
appellant sued respondent. conceded that time did Williams 
make any disclosure the appellant, Union Bank, that fact 
intended appropriate himself the proceeds the cashier’s checks 
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delivered him, and appellant, Union Bank, made payment re- 
spondent upon the faith the guaranty prior indorsements stamped 
the checks respondent bank, making investigation deter- 
mine whether the signature the original payee indorsed the 
checks was genuine. further appears that during the entire period 
Williams’ appellant, Union Bank, rendered monthly 
statements Williams’ employers, and part thereof returned 
said employers all canceled checks, including those upon which the 
cashier’s checks herein mentioned were obtained. After discovery 
Williams’ appellant, Union Bank, without litigation, paid 
Williams’ employers the amount obtained Williams through his 
aforesaid misappropriation the cashier’s checks. The trial court 
rendered judgment favor respondent, and from that judgment 
appellant prosecutes this appeal. 

Appellant assails the judgment several grounds; and will 
first discuss the question raised appellant whether the cashier’s 
checks were bearer paper, negotiable delivery, and whether the in- 
dorsement thereof constituted forgery; and also whether appellant was 
liable its depositors for the issuing cashing these cashier’s 
checks, was mere volunteer making refund its depositors 
without resorting any defense might have action such 
depositors. respondent’s contentions these questions are upheld, 
such ruling our opinion, would determinative this appeal. 

The first question, therefore is: When check ‘‘bearer’’ check? 
The applicable statutory provision subdivision section 3090 
the Civil Code, which reads follows: 


instrument payable bearer— 
person, and such fact was known the person making payable.’’ 


The outstanding case this subject (Seaboard Nat. Bank Bank 
lays down the rule that the intention make the instrument payable 
the mind the drawer draft the time its 
the construction this particular language, has been recognized 
that ‘‘fictitious nonexisting literally construed not suffi- 
ciently embracive cover all situations which the instrument 
paper within the meaning that language. Thus has 
been definitely established, and the rule has been consistently followed, 
that check drawn payee who may actual existing person, 
but who not intended have any interest therein ‘‘bearer’’ paper. 
page 152, find the following: ‘‘. Where, then, the payee 
named named way pretense only, without the intention 
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that shall the person receive payment, doing violence 
language say that the payee fictitious person? think not. 
not think that the word ‘fictitious’ exclusively used qualify 
that which has real existence.’’ 

Norton al. City Bank Trust Co. (C. A.) 294 839, 
844, find the following: ‘‘Nevertheless, the law now well settled 
that negotiable instrument drawn fictitious payee whenever 
the payee named has right it, and its maker does not intend 
that such payee shall take anything it.’’ And again, Snyder 
Corn Exchange Nat. Bank, 221 Pa. 599, 606, 876, 878, 128 
Am. St. Rep. 780, the court says: ‘‘The intent the drawer the 
check inserting the name payee the sole test whether the 
payee fictitous person. clear, then, that, when 
the Legislature declared that check payable ‘fictitious non- 
fictitious person one who, though named payee check, 
bas right it, the proceeds it, because the drawer 
intended, and therefore matters not whether the name the payee 
used him that one living dead, one who never 
Citing Phillips Nat. Bank, 140 556, 982, 
584, Am. St. Rep. 596; Coggill American Exchange 
Bank, 113, Am. Dee. 310. This line reasoning was quoted 
with approval this court exhaustive, learned, and well-con- 
sidered opinion prepared Mr. Justice Roth sitting pro tempore 
this court, the case Goodyear Tire Co. Wells Fargo Bank, 
ete., Co., Cal. App. (2d) 694, 700, 701, 702, (2d) 483, 493. 

Therefore, when, the instant case, Williams never intended 
that the proceeds the cashier’s checks should delivered the 
payees therein named, became immaterial whose name what 
name directed inserted. 

But, says appellant, the faithless employee, Williams, did not make 
sign the checks question, nor was employee 
the appellant, Union Bank, which appears drawer and drawee 
the checks question; that Williams did not sign, nor had any 
authority sign, any cashier’s checks. But the answer this con- 
tention lies the fact that while true that the maker the 
checks question was the appellant, Union Bank, still 
was the faithless employee’s, Williams’, intent that must govern, be- 
cause the bank made the cashier’s checks payable the parties 
designated Williams. The appellant’s intent, was make the 
checks payable the parties that Williams intended them 
payable to. Williams, therefore, was the real drawer and ‘‘the 

Remembering that Williams was authorized sign checks drawn 
his employer’s account appellant Union Bank therefore, within 
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the scope his authority, presented appellant, his employer’s bank- 
ing depositary, checks his employer drawn upon and payable 
appellant. With these checks purchased the checks sued 
upon; all which were issued appellant, Union Bank, upon the 
written requisitions Williams’ employer, signed the former 
behalf the latter. The appellant, Union Bank, followed the instruc- 
tions executed its cashier’s checks payee designated 
Williams, with the former whom was unacquainted, whom 
had knowledge, and concerning whom had intent. Regarding 
the payee named, appellant had interest save that following 
Williams’ instructions, and the latter’s intent was that fictitious 
payee named. Authorized Williams was sign checks drawn 
his employer’s depositary, had cashed such checks and obtained 
money, surely would not contended that the depositary would 
liable the depositor. How, therefore, can the depositary held 
liable when, instead obtaining cash the checks, the faithless 
employee obtained cashier’s checks? The intended fictitious payee 
was the creature Williams’ mind, and while the appellant Union 
Bank was the nominal maker the cashier’s checks, still Williams 
was the person who actually drew the bill and was the person making 
the cashier’s checks payable fictitious payee; and since acted 
within the scope his authority, his act, intent, and knowledge, al- 
though adverse and fraud upon his principal, are nevertheless 
binding upon the latter. paying out checks, appellant 
did what was intended Williams, intent binding upon his em- 
ployer; and our opinion, therefore, under the authority the 
Goodyear Case, supra, appellant had perfect defense any claim 
made upon its depositor. 

the Rancho San Carlos, Bank Italy, 123 Cal. 
App. 291, (2d) 424, ‘‘the person making [the check] pay- 
able’’ was not even signer. The nominal maker signed blank check 
and delivered employee, thereby clothing the employee with 
power designate the payee and fix the amount. The nominal maker 
did not know that the check was drawn fictitious payee. The 
trusted employee did. The court held the employee ‘‘the person 
making [the check] payable,’’ saying, 123 Cal. App. 291, page 
295, (2d) 424, 426: ‘‘And principle the same rule should 
apply where the person who actually makes the check payable ex- 
pressly impliedly authorized complete that The 
court then goes cite other cases which the name the payee 
was left blank and afterwards inserted, which was held that 
the checks became ‘‘bearer’’ paper upon the insertion fictitious 
payee one other than the signer the check. 

our minds, once apparent that the Goodyear Case and 
the instant case are identical down the point the presentatiou 
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the employer’s checks the appellant Union Bank Williams. 
the Goodyear Case the defrauding agent demanded and obtained 
from the depositary the amounts the corporation checks cash. 
the instant case Williams elected receive payment means 
check which himself designates, and the bank writes 
in, payee’s name which thus see that the only 
difference between the cases that one the defaulting agent asked 
for and received cash, and the other asked for and received 
cashier’s check bearing fictitious name. 

Appellant attempts distinguish the Goodyear Case from the 
instant case, arguing that the checks here sued upon were not the 
checks the depositor, but were cashier’s checks purchased with the 
checks the depositor; and further, upon the ground that Williams’ 
fraud, while binding upon his employer, was not binding upon the 
appellant, Union Bank, because Williams was the officer and agent, not 
appellant, but the appellant’s depositor. our opinion, the 
attempted distinction without merit. Under the authority the Good- 
year Case, supra, the acts the officer (Williams) the depositor 
are held the acts the depositor. that case was held that 
the officers the depositor bound the depositor procuring the pay- 
ment checks the bank, although the checks were made fictitious 
payees and were indorsed the officer with the names such 
tious payees, and although the officer was acting fraud his em- 
ployer. therefore conclude that the cashier’s checks question 
here were ‘‘bearer’’ paper, negotiable delivery, and the indorse- 
ment thereon Williams the name ‘‘fictitious’’ payee did not 
constitute forgery the character that operates bind respondent. 

the Goodyear Case, supra, the depositor was denied relief 
case where faithless employee caused checks issued 
fictitious payee, indorsed the latter’s name thereto, and obtained the 
amount such checks from the depositor’s bank. the same token, 
feel that the instant case, where, instead obtaining cash from 
the depositor’s bank, the faithless employee, upon similar checks which 
was authorized his employer sign, obtained cashier’s checks, 
there rested upon the bank obligation restore its depositor 
moneys paid out, and the restoration appellant, Union Bank, 
the depositor such sums constituted voluntary contribution 
upon the part such bank, not resting upon any legal obligation 
the premises. commenting upon such rule, this court, the 
Goodyear Case, supra, quoting with approval from Norton City 
Bank Trust Co. (C. 294 839, 845, said that ‘‘neither 
arbitrary nor fanciful, but both just and equitable. The owner 
the funds trusts its agent. tells the bank pay out its funds 
his order. between him and the bank, the latter bound pay 
whomsoever will. any particular check paid person whom 
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intended receive it, the bank has done precisely what was 
instructed do. such cases that here involved, true that 
the agent has proved false his trust, and some innocent person must 
the loser. Should not the one who gave him the power which 
misused?’’ That the faithless employee obtained cashier’s checks, 
rather than cash the Goodyear Case, from the defrauded em- 
ployer’s bank, does not, our opinion, alter the rule. 

view the conclusions reached, becomes unnecessary dis- 
cuss decide other questions raised this appeal. 
For the foregoing reasons, the judgment appealed from affirmed. 


SIGNATURE CORPORATION CHECK 


Ajax Appliance Corporation National Bronx Bank New York, New 
York Supreme Court, Appellate Term, 287 Supp. 579 


bank was instructed honor checks corporation signed 
two named persons. The bank paid check signed one these 
persons only, the face the check, and both them the 
back. was held that this was sufficient compliance the bank 
with the instructions signature and that the bank was pro- 
tected paying the check. 


Action the Ajax Corporation against the National 
Bronx Bank New York. Judgment for plaintiff, and defendant 
appeals. 

Judgment reversed and complaint dismissed merits. 

Joseph McKee, New York City, for appellant. 

Abraham Hertz, New York City, for respondent. 


PER CURIAM.—The president the corporation advised the bank 
his absence ‘‘honor all checks signed the following two persons: 
Mr. Albert Dubrow and Mrs. Goodman, both signatures re- 
quired.’’ check for $100 was drawn for the corporation the absence 
the president and signed Ajax Appliance Corporation, Albert Du- 
brow, president, and the back there were the names Albert 
and Goodman.’’ The absence the name ‘‘P. the 
front the check was not violation instructions. The spirit 
the letter January 30, 1934, was fully complied with. The 
tion between signature the face and indorsement the back, 
material many instruments involving the Negotiable Instruments 
Law, has application here. 

Judgment reversed, with $30 costs, and complaint dismissed the 
merits. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1287. 
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USURIOUS NOTE—LENDER TAKING ADVAN- 
TAGE SETTLEMENT DEBT 


Adjustment Service Bureau Buelow Supreme Court 
265 Rep. 659 


note for $190 with interest (highest legal rate Minne- 
sota) given for loan $150 usurious and enforced. 

this case appeared that the defendants, Buelow and wife, 
were indebted Dr. Hartig, dentist, the sum $190. The 
plaintiff company ‘‘engaged the business advancing money 
needy clients for the purpose paying pressing bills against 
such clients, and, doing that, seeks obtain from creditors 
compromise settlements and reductions such claims, either for 
its own benefit for the benefit its clients borrowers.’’ The 
plaintiff took installment note from the Buelows for $190 bear- 
ing interest 8%, the highest rate permissible contract 
Minnesota. The plaintiff then settled the claim paying the 
dentist $150, retaining the benefit the $40 discount for itself. 
The dentist was also required sign the $190 note. The Buelows 
defaulted and the plaintiff brought suit against the Buelows and 
the dentist and, the trial court, recovered judgment for $254.42, 
which interest and charges. The dentist was 
the only one appeal. the appeal, the judgment was reversed 
and rendered favor the dentist the ground that, him 
least, the note was void for usury. 

The court pointed out that, the judgment the trial court 
were permitted stand, the result this ‘‘rather unusual trans- 
action’’ would that the dentist would have return the $150 
which had received payment his bill and pay more than 
$100 additional ‘‘for his 


Action the Adjustment Service Bureau, Incorporated, against 
Rose Buelow, Rolf Hartig, and others. From adverse judgment, 
the defendant appeals. 

Judgment reversed, and cause remanded, with directions. 
Donald Wright, Minneapolis, for appellant. 

Harold Bellew and Mark both Minneapolis, for 


respondent. 


OLSEN, J.—The defendant Dr. Rolf Hartig dentist, 
practicing Minneapolis. Prior September 1932, the defendants 
Rose Buelow and her husband, Vernon Buelow, became indebted 
defendant Hartig the sum $190 for dental work and services. 
The Buelows had been unable pay the bill, although demands had 
been made for its payment. They were financial difficulties and 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1469. 
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unable pay. Plaintiff corporation ‘‘engaged the business 
advancing money needy clients for the purpose paying press- 
ing bills against such clients, and, doing that, seeks obtain 
from creditors compromise settlements and reductions such claims, 
either for its own benefit for the benefit its clients 
about September 1932, the parties applied the plaintiff 
obtain money pay settle the bill Dr. Hartig. The plaintiff, 
condition advancing money for that purpose, required the Bue- 
lows give note for the full amount the claim $190, 
payable monthly installments and with interest per cent. per 
annum, and required that this note signed Dr. Hartig with the 
Buelows. One other signature was also obtained. This note was given 
that date. Plaintiff paid nothing Dr. Hartig that time, 
any one else. negotiated with Dr. Hartig for reduction 
his claim compromise settlement thereof, and finally, Septem- 
ber 29, 1932, plaintiff paid Dr. Hartig the sum $150, which 
was induced accept payment his claim against the Buelows. 
While the plaintiff, prior time, had done some business with the 
Buelows the matter settling claims, this transaction was in- 
dependent and separate transaction far appears. The Buelows 
failed pay anything the note, and the plaintiff brought this action 
against the defendants recover the full amount the note and 
interest thereon, with costs collection. The defendant Hartig set 
the defense usury the transaction. The case was tried before 
the court without jury. The court made finding that ‘‘at the 
time said note was executed and prior thereto there was agreement 
between plaintiff and any the makers the note that the plaintiff 
should loan pay the sum $150 any sum less than $190 
any the did not find directly that there was 
was not usury. The finding quoted might construed finding 
that there was usury. The court ordered judgment for plaintiff 
for the full amount claimed, with $10 costs for collection. Judgment 
for the sum $254.42 was thereafter entered the findings against 
Dr. Hartig, after motion made him for amended findings 
new trial had been denied. 

Plaintiff suggests that the assignments error are not sufficient. 
The appeal from the judgment. The fourth assignment error 
raises the question that the judgment not sustained the evidence. 
The first assignment reference the conclusions law, alleging 
that was error conclude that the plaintiff entitled recover. 
The fourth assignment error sufficiently alleges that the judgment 
not sustained the evidence. noted, there was motion 
amend the findings fact find defendant Hartig’s favor. 
appeal from judgment, the question the sufficiency the 
evidence sustain the findings and judgment the court pre- 
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sented where the sufficiency the evidence questioned. 
Haberman, 140 Minn. 124, 167 363; Pittsburgh Plate Glass 
Co. Brown, 152 Minn. 325, 188 569; Cincinnati Time Recorder 
Co. Loe, 152 Minn. 374, 188 1011; Mieux Cosgrove, 
155 Minn. 353, 193 586; Peterson Township Manchester, 
162 Minn. 486, 203 432; Potvin Potvin, 177 Minn. 53, 224 
461; Barrett Smith, 185 Minn. 596, 242 392. 


The result this rather unusual transaction that Dr. Hartig 
gave his note for $190, with per cent. interest, for the purpose 
getting payment his bill for $190 for dental services and finally 
received from the plaintiff, the lender, $150. Then was sued upon 
the note and was required pay total principal, interest, costs, 
and amounting $245.42, that the final 
windup had settled his bill for $150 and, far appears, parted 
with any right recover thereon. And now required pay 
over $100 additional for his experience. 


The theory the plaintiff that rendered services for the 
Buelows and Dr. Hartig, which entitled recover the full amount 
the note, although had parted with only $150. are unable 
figure out how there was any special service rendered either 
these parties. The plaintiff did not intend pay the $190 
full and did not intend turn over the Buelows Dr. Hartig 
any part the $40 discount which induced Dr. Hartig make 
his bill. true that there was extension time for the 
Buelows pay, provided they kept their monthly installments. 
The note provided that, they defaulted any payment, the full 
amount the note might declared due the plaintiff. But, where 
person loans money another and gets note signed responsible 
parties, and therein reserves interest the maximum legal rate, 
difficult see how any services that the lender might render for 
its own benefit for the purpose getting for itself reduction 
indebtedness, this case, can any benefit any the 
signers the note. 


Intent obtain for the loan money return interest for 
the loan excess the legal rate important element the 
question usury. If, the time loan made, the lender 
retain out the amount loaned sum which, when retained, 
together with the interest provided the note, gives for the loan 
rate return greatly excess the legal interest rate, and such 
intention carried out, the loan usurious. The intent some- 
thing which results usurious compensation for the loan money 
when out, whether not the lender, the time making 
the loan, considered usury, nevertheless results usury. 


Where borrower, consideration loan $150, gives 
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the lender his note for $190, with interest thereon the rate 
per cent. per annum, the loan prima facie usurious. 

The object the usury laws protect the weak and necessitous 
from oppression. Dunnell, Minn. Dig 9962. Courts look the 
substance and effect transactions. There shift device 
the part the lender evade the law under behind which the 
law will not look ascertain the real nature and object the trans- 
action. Dunnell, Minn. Dig. 9965, and cases cited note 36. 

If, claimed the plaintiff there were any services rendered 
it, which entitled retain something out this loan and pay 
out thereon only $150, would entitled retain only the reasonable 
value any services rendered. There here evidence the 
value any services claimed have been rendered the plaintiff 
this defendant, either the defendants, and fact the evidence 


fairly shows that services any value were rendered which would 


entitle the plaintiff retain out the $190 for which the note was 
given any sum whatever. 

Whether service was made the other defendants, or, so, whether 
they appeared, whether any recovery was had against any them, 
does not appear. 

cannot escape the conclusion that, far Dr. Hartig 
concerned, the transaction was usurious and the note invalid that 
ground. follows that the judgment appealed from should re- 
versed, and the case remanded the district court, with directions 
enter judgment favor the defendant Dr. Hartig. 

ordered. 


VICE PRESIDENT CANNOT OBLIGATE BANK 
NOTE 


Martin St. Paul State Bank, Supreme Court Nebraska, 266 
Rep. 762 


bank vice-president has authority, virtue his office, 
make the bank liable note signed him vice-president. 
Such authority must come from the board directors. 


Action Mildred Martin against the St. Paul State Bank. 
From judgment for defendant, plaintiff appeals. 

Affirmed. 

Cleary, Suhr Davis, Grand Island, and Davis Vogeltanz, 
Ord, for appellant. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §986. 
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Bell, St. Paul, and Prince Prince, Grand Island, for 
appellee. 


CARTER, J.—In this case the plaintiff sued the St. Paul State 
Bank promissory note the principal sum $6,500. The trial 
court directed verdict for the defendant. From the overruling 
her motion for new trial, plantiff appeals. 

and prior January 24, 1930, Dr. Nicholson was the 
owner certain lands Perkins county subject first mortgage 
favor Bell for $4,000, and second mortgage favor 
Ches Chinn for $5,000. the above date, Dr. Nicholson gave third 
mortgage the St. Paul State Bank the amount $7,000. 
June 10, 1931, Mary Nicholson, who has become the title owner, 
conveyed the lands the St. Paul State Bank, subject the two 
prior mortgages. June 12, 1931, the second mortgage was extended 
for two years the instance the St. Paul State Bank. Novem- 
ber 18, 1931, new note was executed the date June 12, 1931, 
due three years from its date, the amount $6,500, which was 
signed Arterburn vice-president the St. Paul State Bank. 
new mortgage was given secure this note November 18, 1931, 
which was signed the same manner the note. Subsequently, Bell 
foreclosed his first mortgage and took title the land. Plaintiff, who 
had become the owner the second mortgage, then commenced this 
action the $6,500 note. 

The evidence shows that about June 1930, the St. Paul 
State Bank went out business and surrendered its charter the 
department trade and commerce the state Nebraska. The St. 
Paul State Bank alleges its answer that was nonexistent cor- 
poration the time the note and mortgage were executed, and that 
Arterburn, vice-president the St. Paul State Bank, did 
not have authority sign the note sued upon. 

not disputed that the St. Paul State Bank had not become 
liable for the payment the indebtedness prior November 18, 1931. 
The only question for determination, therefore, whether the acts 
Arterburn, vice-president November 18, 1931, sign- 
ing the note suit, obligated the bank pay the debt. 

The evidence discloses that November 18, 1931, the plaintiff, 
Ches Chinn, Arterburn, and Paul held conversation 
the St. Paul National Bank relative the second mortgage the 
Perkins county land and the indebtedness was given secure. 
Arterburn and Paul were officers the St. Paul National Bank and 
were also officers the St. Paul State Bank the time went out 
business. Arterburn and Paul testified that plaintiff stated that 
she was the owner the second mortgage, that had been outlawed 
been mislaid, and that she wanted something done that would rein- 
state her lien the land. The result the conversation was that 
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plaintiff, Arterburn and Chinn went the office Bell, 
attorney St. Paul, who was also director the St. Paul State 
Bank the time closed. The note involved this action and the 
mortgage given secure were drawn Bell and signed 
Arterburn, vice-president the St. Paul State Bank that time. 
All the officers and directors the St. Paul State Bank testified 
that they never knew that Arterburn signed the note until suit was 
brought upon it. The matter was never brought the attention 
the board directors the St. Paul State Bank. Assuming that 
the St. Paul State Bank was existing corporation, and that Arter- 
burn was still its vice-president, does his act signing the note make 
the St. Paul State Bank liable for its payment? think not. 
vice-president bank, without authority granted the bank’s 
board directors, and the absence established usage acquiesced 
them, cannot bind the bank agreeing pay debt upon which 
the bank was not previously liable. has been held that president 
bank has implied power, virtue his office, sell mort- 
gage property the corporation. Leggett New Jersey Mfg. Bank- 
ing Co. Eq. 541, Am. Dec. 728. Montgomery Bank 
Trust Co. Walker, 181 Ala. 368, So. 951, 955, the court, dis- 
cussing this subject, said: ‘‘This rule applies presidents banks 
well presidents other corporations, and who have authority 
other than what expressly granted the charter, bylaws, ete. Gib- 
son Goldthwaite, Ala. 281, 283, Am. 592; Spyker Spence, 
Ala. 333. ‘He has power management disposal over the 
property the corporation than any other single member the board. 
These remarks, course, refer his inherent powers enjoyed virtue 
officii, for, course, any resolution any established usage gives 
him the power, either all times under special circumstances, 
draw against the corporate deposits, may within the limits 
the power. When the general management the affairs 
the bank left, customary, with the directors, the president 
has not power mortgage, assign, pledge any more than has 
dispose otherwise any its property any description what- 
for any purpose, however justifiable and proper itself.’ 
Morse Banking, 143, 144. has been held, however, many 
that, where the president has inherent power, binds the 
bank many instances usage express authority. ‘The cases, 
though largely occupied deciding that president has authority 
virtue his office, yet hold the bank bound his action when- 
ever the charter, vote the directors, usage the bank, 
long acquiescence the bank course action the president, 
any facts constituting holding out the president the bank 
having right act for it, lay foundation for authority actual 
inferred, and whenever the bank has ratified his action.’ 


{ 

i 
~ 


THE BANKING LAW JOURNAL 603 


First Nat. Bank Lucas, Neb. 280, 805, 807, the 
court said: ‘‘The sale the $6,000 notes was without authority. 
least none shown. rules regulations had ever been made 
the exchange committee which would authorize it, and was not 
authorized the board directors. There nothing the act 
authorizing the organization national banks which would authorize 
it, and not shown have been the custom the bank permit 
the president make such sales, subsequently ratified. Ordinarily, 
the authority president bank, such, very limited. 
may bring action law, and employ counsel for the purpose 
protecting the rights the bank, but not its executive officer, 
nor has charge its moneyed operations. has more power 
management disposal the property the corporation than 
any other member the board directors. Morse, Banks, 146 
seq. true that extensive powers may and are quite often 
given presidents banking organizations the charter the bank, 
the action the managing board, and, when conferred, the 
right proceed thereunder will exist; but there proof this 
shown the abstract, any such 

vice-president certainly has more limited powers than the bank 
president. There evidence the case bar that the vice-presi- 
dent had been authorized sign the note either resolution the 
board directors, usage the bank, acquiescence the 
bank course action pursued the vice-president. are 
the St. Paul State Bank, did not have the power, virtue his office, 
bind the bank for the payment the indebtedness question and, 
there being specific authority granted, the bank not bound 
his act signing the note for the bank. 

The trial court rightfully directed verdict for the defendant. 

The judgment therefore 

Affirmed. 


NOTE PERSONS TRADING ASSUMED 
NAME 
Latimer Peoples Loan Finance Corporation, Court Appeals 
Georgia, 185 Rep. 573 


note given the maker person persons transacting 
business under assumed business name, which name has not been 
registered required statute (Georgia Code, 1933, 106-301) 
void and unenforceable even holder due course. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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number states have enacted statutes forbidding the trans- 
acting business under assumed name unless certificate 
filed with specified public officer. These statutes vary their 
terminology. Some them impose penalty for violations. Others 
provide that action shall maintained upon contract made 
fictitious trade business name unless the required certificate 
has been filed. Statutes this character are frequently applied 
persons who use the word part 
name, although the business has not been incorporated under the 
corporation laws the state and has been filed. 


Suit the Peoples Loan Finance Corporation and others against 
Latimer. review the judgment defendant brings error. 

Reversed. 

Mozley Latimer, Marietta, for plaintiff error. 

Geo. Anderson and Blair Gardner, all Marietta, for de- 
fendants error. 


Syllabus Opinion the Court 


GUERRY, J.—Code 1933, 106-301, provides: ‘‘It shall un- 
lawful for any person, persons, partnership carry on, conduct, 
transact any business this State under assumed, fictitious, 
trade name, under any other designation, name, style, other than 
the real name names the individual individuals conducting 
transacting such business, unless said person, persons, partner- 
ship shall file, the office the clerk the superior court each 
county which said person, persons, partnership shall maintain 
office place business, affidavit signed said person 
persons, setting forth the full name names and the address 
addresses the true owner owners said business,’’ and where any 
person, persons, partnership carry on, conduct, transact 
business this State for the purpose the sale goods, under 
assumed, fictitious, trade-name, without first registering the same 
required the above statute, note given their business, 
consideration certain goods, void statute and unenforeable 
(Padgett Silver Lake Park Corporation, 168 Ga. 759, 149 
180; Dunn McCarthy, Pinkston, 179 Ga. 31, 175 
Mobley Bailey, (Ga. App.) 184 417), and its ‘‘collection 
not law, even the hands innocent purchaser 
for value, before due, and without any notice defenses In- 
Agr. Corp. Spencer, Ga. App. 649, 1101. 
See also, Jones Crawford, Ga. App. 29, 515, and cit. 
The court therefore erred striking the plea the maker the 
note, the defendant here, setting these facts. 

The court, however, did not err striking the answer the 
defendant far pleaded failure consideration (a) because 
was too indefinite constitute good plea this regard, and (b) 
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because this the plaintiff was holder due course the note 


and not subject this defense. 
Judgment reversed. 


NEGOTIABILITY NOTE 


Fiscal Associates, Inc., Gray Furniture Co., Supreme Court New 
Jersey, 184 Atl. Rep. 791 


note made non-negotiable indorsement thereon that 
payment ‘‘subject contract dated October 1933,’’ ete. The 
maker such note, who has defense good against the payee, 
may use that defense against subsequent holder even though the 
latter holder due course. 


Action the Fiscal Associates, Inc., against the Gray Furniture 
Company, Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Samuel Sharff, Newark, for appellant. 

Bennett Robbins, Jersey City (Morris Stern, Jersey 
City, counsel), for respondent. 


PER CURIAM.—Plaintiff sued upon seven promissory notes, each 
the principal sum $50, made the defendant the order 
American Neon Sign Company, Inc. was alleged that the plaintiff 
due course’’; but the notes were concededly non- 
negotiable. indorsement thereon, payment each was made ‘‘sub- 
ject dated October 1933, between American Neon Sign 
Company, and the Gray Furniture Company, Inc., and con- 
ditions collateral agreement which include guarantee responsibility 
for any violation city ordinance due erection.’’ This contract 
provided for the erection Neon sign upon defendant’s building; 
and the notes evidenced payments provided for therein. 

The district court judge, sitting without jury, found failure 
consideration for the notes, and awarded judgment the defendant. 

The plaintiff, contesting the action, pleaded that defendant, 
its acts and conduct, was estopped from setting the defense 
failure consideration against plaintiff, and was likewise estopped 
from rescinding the contract toto. The overruling these defenses 
now assigned for error. 

Neither point has substance. Plaintiff was put upon notice, 
the indorsement upon the notes, that the obligations were subject 
the maker’s contractual rights. inquiry was made the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §898. 
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rights thus reserved for future assertion; but contended that 
estoppel arose under letter forwarded defendant the sign 
company January 1934, copy which was, the request 
counsel, sent him three days later. This claim un- 
tenable. The letter plainly stated that the construction work was 
faulty, and demanded that the defects remedied, and that the sign 
made conform the local ordinance. Moreover, there was evidence, 
credited the district court judge, that the president the defendant 
corporation forwarded the letter the request the addressee, be- 
lieving him counsel for the sign company, and not for the plain- 
tiff. was represented defendant’s president, testified, that 
the letter dispatched the sign company three days earlier ‘‘had 
probably been misdirected the mails,’’ and the sign company desired 
duplicate. also find factual basis for the finding the district 
judge that defendant was justified rescinding the contract. 

Judgment affirmed, with costs. 


BANK’S RIGHTS AGAINST ESTATE 
SURETY 


Visscher’s Estate, Supreme Court Michigan, 266 
Rep. 825 


bank held note made club and secured bond 
signed several the directors the club sureties. One 
the sureties died before the note matured and prompt notice the 
death was given the bank. Thereafter the bank accepted two 
renewal notes, notice such renewals being given the estate. 
was held that, such renewals, the bank waived its 
right payment from the estate the deceased surety. 


the matter the estate Raymond Visscher, deceased. From 
judgment disallowing the claim the First State Bank Holland, 
claimant appeals. 

Affirmed. 

Paul Cholette, Grand Rapids, for appellant. 
Starr Starr, Grand Rapids, for appellee. 


TOY, May 29, 1925, the Holland Country Club was in- 
debted appellant the amount $12,500. that date bond 
was executed appellant the country club principal and 
eight directors the including Raymond Visscher, sureties, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


7 p 
al 


THE BANKING LAW JOURNAL 607 


the sum $15,000. The bond was declared binding upon 
the principal and sureties thereof and their ‘‘successors, heirs, execu- 
tors, and administrators, jointly and and contained the 
following provisions: 


Condition this obligation such that whereas, the above 
named principal, the Holland Country Club, has borrowed from said 
First State Bank Holland the sum Twelve Thousand Five 
Hundred $12,500.00) Dollars for which has made, executed, and 
delivered said Bank its promissory Notes, and 

said Holland Country Club desires borrow additional 
money from time time and make, execute and deliver therefor its 
promissory Notes said Bank not exceed all the sum Fifteen 
Thousand ($15,000.00) Dollars and renew said Notes from time 
time. 

therefore, said Holland Country Club shall well and truly 
pay all such promissory Notes together with interest thereon 
any renewals the same the same become due and payable, then 
this obligation shall null and void, otherwise full force and 
binding effect.’’ 


Later, the country club desired borrow from appellant additional 
money, and December 23, 1925, another bond the sum $5,000 
was executed between the same parties named the first bond, with 
the addition one other director surety, and, like the first, was 


declared binding upon the parties thereto, their ‘‘successors, heirs, 
executors and administrators, jointly and This second 
bond provided: 


condition this obligation such that whereas, the above 
named principal, the Holland Country Club, desires borrow ad- 
ditional money from time time and therefor its promis- 
sory notes said Bank not exceed the sum Five Thousand 
($5,000.00) Dollars and renew said Notes from time time. 

therefore, said Holland Country Club shall well and 
truly pay all such promissory Notes together with interest thereon 
any renewals the same the same become due and payable, 
then this obligation shall null and void, otherwise, full 
and binding effect.’’ 


1927, the obligations the country club the bank were 
consolidated into one promissory note for $20,000, and thereafter re- 
newal notes for that amount were given from time time the 
country club the appellant, and the interest paid thereon. was 
stipulated and agreed between the parties, the court below, that 
the country club renewed the note due July 30, 1929, giving 
new note for period six months, with interest per cent 
per annum. November 1929, and while the last-named renewal 
note was existence, the surety Raymond Visscher died. con- 
ceded that appellant had ‘‘immediate and prompt’’ notice his 
death. 
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January 30, 1930, the appellant accepted another renewal note 
from the country club, payable six months from that date, bearing in- 
terest per cent. per annum. The interest the note, dated 
July 30, 1929, was paid and that note canceled. notice was given 
the defendant estate this renewal, nor was its consent obtained 
thereto. 

March 24, 1930, the appellant filed probate court con- 
tingent claim for $20,000, based upon the note dated January 30, 
1930, and upon the bonds hereinbefore described. The record discloses 
further action this contingent claim. 

July 30, 1930, the note dated January 30, 1930, was canceled, 
after the payment the interest thereon, and the bank accepted 
another renewal note from the country club, due January 30, 1931, 
bearing interest per cent. per annum. This last note now 
being held appellant ‘‘past The record discloses that 
$1,500 has been paid principal the latter note since the date 
its maturity, together with interest the same May 23, 1933. 

Appellant filed petition probate court, dated August 16, 1933, 
setting forth its claim being the amount $20,000. Objections 
were duly filed thereto. The probate court, after hearing, entered 
order disallowing the claim the stated ground that the renewal 
the note January 30, 1930, discharged the estate from liability. 
appeal the circuit court, the claim was again disallowed, where- 
upon, the claimant appealed this court. 

The question this case whether the acceptance the renewal 
note the bank (appellant), after the death Visscher, one the 
guarantors, released his estate from liability the bonds. are 
constrained answer the affirmative. 

The bonds, given the country club and signed its directors 
sureties, were, their terms and effect, continuing guaranties and 
constituted the designated sureties thereon, including Raymond Vis- 
scher, guarantors. The bonds were continuing their effect and 
covered renewals made from time time the principal debtor, 
the country club. their terms they continued until terminated 
some action the parties. The bank could have terminated them 
refusing accept renewals make extensions. Any guarantor 
have revoked them proper notice the bank. The death 
Visscher, coupled with the notice the bank, worked rev- 
ocation the guaranties, far Visscher his estate were con- 
cerned. When the six months’ note the country club, dated July 
30, 1929, became due January 30, 1930, the bank had notice 
Visscher’s death. Its duty, desired hold the estate Visscher 
liable, was its claim upon the note existent that time. 
Instead, elected accept new note, bearing increased rate 
interest, and, when the note became due, receive the payment 
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interest thereon, and again accept renewal thereof. This action was 
taken without any notice the representatives the estate, 
nor was there any acquiescence upon the part the estate therein. 

The renewal note January 30, 1930, and its successor, present 
the essentials binding contract. They were definite time, 
and were for valid consideration. The increase the rate in- 
terest from per cent. per cent, per annum was sufficient con- 
sideration. 

its action accepting the note the country club, dated 
January 30, 1930, the bank waived its right enforce payment from 
the defendant. 

While much authority might cited sustain our decision, 
think our holding Kelley’s Estate, 173 Mich. 492, 
250, Ann. Cas. 1914 848, direct point and sufficient 
scope meet the question before us. 

view our holding unnecessary consider the other 
assignments error submitted the appellant. The judgment 
the court affirmed, with costs defendant. 


Motion for Rehearing 


PER CURIAM. Our opinion was filed this case April 
1936. stated therein that: ‘‘It was stipulated and agreed between 
the parties, the court below, that the country club renewed the note 
due July 30, 1929, giving new note for period six months, 
with interest per cent. per annum.’’ 

Based such premise attention the note dated 
January 30, 1930, bearing interest per cent. note ‘‘bear- 
ing rate and later our opinion said: 
the rate interest from per cent per cent. 
per annum was sufficient 

The appellant now makes application for rehearing and says that 
the note July 30, 1929, bore interest per cent., instead 
per cent., and that the ‘‘stipulation fact regard the interest 
rate the note July 30, 1929, was entered into the result the 
mutual mistake the and claims that rehearing should 
granted because thereof. 

Counsel for appellee, their brief opposition rehearing, 
that the stipulation regard thereto was error. That 
stipulation, appears the record before us, read: ‘‘That said 
July 30, 1929, said Country Club executed and delivered said Bank 
its renewal promissory note dated said July 30, 1929, for $20,000.00 
and payable six (6) months after date with interest six per cent. 
and such renewal note was accepted said 

obvious that the statements our opinion relative 
inereased rate interest were accordance with the stipulated facts 
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the record then before us. now appears this application for 
rehearing that the parties made such stipulation error. But should 
rehearing granted because such change the facts before us? 
think not. examination the whole record satisfies that 
sufficient consideration existed make the renewal note binding 
contract, regardless increase the rate interest. are 
satisfied with the disposition reached the case, and, taking this 
correct the error the opinion pointed out, deny 
rehearing. 


BANK LIABLE PAYING CHECK FORGED 
INDORSEMENT 


Liberty State Bank Guardian Savings Loan Association, Commis- 
sion Appeals Texas, Rep. (2d) 133 


depositor under obligation examine his paid checks 
for forged indorsements. His only duty this regard report 
promptly the bank when discovers that such check has been 
paid. does this, the bank will liable him for the amount 
the check 


Suit the Guardian Savings Loan Association against the 
Liberty State Bank and others. Judgment that plaintiff take nothing 
was reversed and judgment rendered for plaintiff the Court 
Civil Appeals [60 (2d) 823], and the defendants bring error. 
Judgment the Court Civil Appeals affirmed. 
Read, Lowrance Bates, Herbert Whisenant, Taylor Irwin, 
Wencker, and Rutledge, Jr., all Dallas, for plaintiffs 
Frank, Dallas, for defendant error. 


HICKMAN, Commissioner.—The Court Civil Appeals has 
rectly decided this case. For its opinion, which the facts are fully 
stated, see Guardian Savings Loan Association Liberty State 
Bank al., (2d) 823. 

bank paid the check its depositor upon forged indorse- 
ment the payee. The jury found the depositor negligent not 
sooner discovering the forgery. The Court Civil Appeals held that 
the depositor owed duty examine the indorsement, and could 
not therefore charged with negligence for failure so. There 
was question but that the depositor promptly notified the bank 
upon learning that the indorsement was forged. rendering judg- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §524. 
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ment for the depositor, the court merely reannounced and followed 
this language: ‘‘The duty imposed upon the depositor examine his 
pass book and vouchers does not extend examination the 
signatures the payees the returned vouchers, the duty 
the bank determine the genuineness payee’s indorsement, 
and the depositor not expected know his signature, and the 
fact that agent the employ the depositor has forged the payee’s 
indorsement does not affect the 

addition the authorities cited the opinion the Court 
Civil Appeals, cite the following: Tex. Jur. 308, 159; 
608, 415; Texas Bank Trust Co. Sweetwater Withers 
(Tex. Civ. App.) (2d) 1061; case 1437. 

The application for writ error seems not question the cor- 
rectness the general principle announced, but denies its application 
because the intervention estoppel. Obviously, the defendant 
error owed duty examine the indorsement, and was, for that 
reason, not guilty negligence delaying so, for the same 
reason not estopped assert the liability the bank. The only 
basis the plea estoppel the finding that the depositor was 
negligent, and determination that was not negligent necessarily 
determination that estoppel cannot invoked against it. The 
principle estoppel pais may invoked against party only 
when has failed that which was his duty do. cannot 
estopped because his failure that which owed duty 
do. 

The judgment the Court Civil Appeals affirmed. 

Opinion adopted the Supreme Court. 


PROVING FORGED INDORSEMENT 


Duncan National Bank Decatur, Appellate Court 
Rep. (2d) 902 


The plaintiff drew two checks the defendant bank payable 
Van Leer and handed them Marshall, who claimed the 
former’s agent, payment for securities, delivered, but which 
were never received the plaintiff. The plaintiff was unacquainted 
with either party. After the two checks had been collected, the 
plaintiff sued the bank the theory that the payee’s indorsements 
were not genuine. was held that the burden proving that the 
indorsements were forged was upon the plaintiff and that, since 
did not meet this burden, could not hold the bank responsible. 
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Action against the National Bank Decatur. 
Judgment for defendant, and plaintiff appeals. 

Appeal dismissed. 

Martin Hutchens, Decatur (Clive Martin and Ivan 
Hutchens, both Decatur, counsel), for appellant. 

Redmon, Redmon Bodman, Decatur (William Redmon, 
Roseoe Redmon, and Bodman, all Decatur, counsel), 
for appellee. 


FULTON, J.—The appellant, Duncan, was resident the 
Decatur, having particular profession occupation out- 
side looking after and for his own property. May 11, 
1933, man representing his name Marshall, called upon the 
appellant his home. The appellant and Marshall entered into 
business transaction for the exchange certain securities. part 
the contract, the appellant delivered Marshall certain securities 
and two checks representing the difference value between the securi- 
ties exchanged. return for the securities and checks received 
from the appellant, Marshall, the company claimed represent, 
was send appellant certain other securities. These securities were 
never received appellant. 

The two checks question were signed the appellant and made 
payable Van Leer. The appellant testified that did not 
know whether not there was such person, but that did make 
the checks. Both these checks were presented the appellee, the 
National Bank Decatur, where they were certified the bank 
May 13, 1933, the amount and the signature the maker 
The testimony does not disclose who presented the checks for 
certification, but they were not presented appellant. One check 
was later cashed the Drake Hotel Chicago, after having been in- 
dorsed with the names, Van Leer and Marshall. was 
paid appellee May 16, 1933, coming the appellee from the 
First National Bank Chicago, 

The other check was cashed the Whitehall Hotel Chicago after 
been indorsed with the names Van Leer and Saun- 
ders. was sent the appellee bank, passing through the Lake Shore 
Trust Savings Bank, the First National Bank Chicago, and the 
Federal Reserve Bank. These two checks were paid appellee and 
aggregated the sum $1,002 and were then regularly deducted from 
appellant’s account. 

May 1934, the appellant presented check the appellee 
the amount $2,636.08. Payment was refused and the check 
marked, ‘‘N. meaning not sufficient funds. the same date 


and after the demand was made upon the appellee for the sum 


$2,636.08, appellant cashed check for $25 which was deducted from 
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his account. After this check for $25 was the deposit the 
appellant the books was shown the sum $1,609.08; thus 
appears that the amount appellant’s balance May 1934, 
was the sum $2,636.08, providing the two checks had not been charged 
his account. the contention the appellant that the amount 
the check and the demand was for the correct balance. Appellant. 
then brought suit against the appellee recover the sum $2,636.08 
his deposit the bank. The cause was tried the without 
the intervention jury, and judgment was entered favor the 
appellee bank, from which judgment this appeal was taken. 

The brief appellant sets forth several errors relied upon for 
reversal, but his argument asserts that there only one question 
involved the namely: ‘‘Who had the burden proving the. 
genuineness the endorsement the payee the two checks, marked 
Defendant’s Exhibits and and their proper The 
appellant urges that because his reply the answer appellee 
denied affidavit the indorsement the payee each the checks, 
that thereby prevented the admission the two exhibits unless 
the appellee, proper proof, established the genuineness the 
indorsements the payee. Appellant offered proof support 
the invalidity the indorsements, and his affidavit denial was 
based upon information and belief, follows: ‘‘That informed 
and believes, and states the fact upon such information and 
belief that the purported signature Van Leer placed upon the 
back defendant’s exhibit and defendant’s exhibit attached 
the defendant’s amendment answer filed said cause Novem- 
ber 13, 1934, are not the signatures Van Leer and were not 
signed him any person his request 

This affidavit does not conform the statute (Smith-Hurd Ann. 
St. 110, 159) requiring that ‘‘The allegation the execution 
assignment any instrument writing shall deemed ad- 
mitted unless denied pleading verified oath,’’ ete. Ingram 
Reiman, App. cited appellant, there was positive 
denial of: the execution the note sued upon. 

When appellant was called the stand the appellee, testified 
that did not know whether the signature claimed not genuine 
was genuine not. understand the law, not necessary 
for bank prove that exercised care paying check until 
proved that the indorsement not genuine. Cooper People’s 
Trust Savings Bank, 219 App. 447. further presumption 
law that every holder negotiable instrument presumed 
holder due course, and that, the absence evidence the 
contrary, every indorsement appearing upon bill note will 
presumed valid. Owens Nagel, 334 96, 165 165. 
While there considerable doubt whether the affidavit appel- 
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lant, based upon information and belief, sufficient, still would 
not considered evidence any event, and the testimony the 
appellant that knew nothing about the genuineness the indorse- 
ment coupled with the presumptions law favor the holder 
bill note due course surely overcomes the denial the in- 
dorsement such affidavit. Contrary the assertion the ap- 
pellant, our judgment that presumption exists, that when the 
name payee appears the back bill note the indorse- 
ment the payee, providing there evidence any kind offered 
rebut it. 

this the check was certified two days after was delivered 
Marshall, who claimed the agent the payee, and the ap- 
pellant dealt with him such. Where check certified the 
instance the payee, the drawer discharged, and the drawee 
liable the payee. Bros. Fort Dearborn National Bank, 
208 Ill. App. 282. all the cases cited appellant’s brief where 
bank has been held liable for payments made forged indorse- 
ment, was clear that each case the indorsement was admitted 
forged. this case the forgery denied, and there proof 
any kind that was forgery. 

our opinion that the judgment entered this case was fatally 
defective. recited follows: 


appear attorneys, and this cause having been heard 
former term this court, and taken under advisement, and the 
Court being now well and sufficiently advised the premises, enters 
his finding herein for and favor defendant National Bank 
Decatur, corporation, and against plaintiff Duncan for costs. 


therefore, ordered and adjudged the Court that said 
defendant, National Bank Decatur, corporation, have and 
recover and from plaintiff, the costs incurred herein, 
and that have execution therefor.’’ 


has been repeatedly held this state that judgment for costs 
only not proper judgment and from which appeal will lie. 
Town Magnolia Kays, 200 Ill. App. 122. 

proper judgment order would have been follows: ‘‘There- 
fore, considered the Court that the plaintiff take nothing 
his suit and that the defendant hence without day and that the 
defendant have and recover of, and from the plaintiff his costs 
and charges, this behalf expended and have execution therefor.’’ 

While believe the trial court was correct finding the issues 
for the appellee, still there was valid final judgment, and the appeal 
must therefore dismissed. 

Appeal dismissed. 
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BANK’S RIGHT SET OFF AGAINST 
INSOLVENT CORPORATION 


Hotel Martin Co. Utica; First Citizens Bank Trust Co. 
Martin, United States Circuit Court Appeals, Fed. Supp. 
(2d) 231 


bank holding bonds and promissory notes depositor cor- 
poration will not permitted set off the notes against funds 
deposited the corporation after the filing petition for re- 
organization under section 77B the Act and prior 
the approval such petition. 

this case appeared that the corporation was indebted 
the bank the sum $357,900, evidenced second mortgage 
bonds and notes. June 1935, creditors filed petition for 
the reorganization the corporation under the 
that date the corporation had deposit the bank $9,799.02. 
The petition was approved June 19. Between the dates June 
and June 19, the corporation increased its deposit $27,898.81 
and, during the same period, withdrew $9,823.99, leaving balance 
$18,074.82. The amount withdrawn was slightly excess 
the total amount deposit June was held that the balance 
June should regarded having been deposited after June 
the date filing the petition, and that the bank, therefore, 
could not exercise the right set off against the corporation. 


the matter the Hotel Martin Company Utica, debtor. 
application William Martin, trustee named proceedings 
for reorganization the debtor under section 77B the Bankruptcy 
Act, amended, 207, and the Hotel Martin Company 
Utica, debtor, order was entered directing the First Citizens 
Bank Trust Company Utica pay the trustee moneys held 
deposit the time the approval the petition filed. From 
such order the First Citizens Bank Trust Company Utica appeals. 

Order affirmed. 

Miller, Hubbell Evans, Utica, Y., for appellant. 

August Merrill and Sheldon Judson, both Utica, Y., for 
appellee Wm. Martin, trustee, 

Rudd, Griffin Penberthy, Utica, Y., for Hotel Martin Co., 
debtor. 


MANTON, J.—The question for consideration whether bank 
may set off debts owed corporation against deposit made 
the debtor after the filing but before the approval petition for 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §700. 
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reorganization under section 77B the Act (June 
1934, 424, §1, Stat. 912, amended Aug. 20, 1935, 577, 
Stat. 664, Aug. 29, 1935, Stat. 965, 207). 

The appellant owned $276,000 the debtor’s second mortgage bonds 
and held its notes for $81,900. reason prior agreement was 
represented the debtor’s board directors. June 1935, 
other creditors filed involuntary petition for the reorganization 
the debtor. This became known the bank that date. June 15th 
the debtor’s board directors resolved consent the petition, and 
was approved June 19th, placing the debtor reorganization under 
section 77B. June 6th, the debtor had $9,799.02 deposit with 
the appellant its checking account. Before June 19th, this was 
$27,898.81 total deposits. Withdrawals during the period 
had been $9,823.99, leaving balance $18,074.82 the debtor’s 
eredit when the petition for reorganization was approved. that 
time the bank held promissory notes the debtor the amounts 
$40,000 due June 8th and $41,900 due July 6th. June 20th, 
the bank set off the obligations these notes against the debtor’s 
deposit account and dishonored checks drawn against it. 

Therefore, upon the application the trustee, William Martin, 
the court made order directing the bank pay the sum the de- 
posit account the trustee. 

Applying the ‘‘first in, first out’’ rule (National Park Bank 
Seaboard Bank, 114 28, 632, Am. St. Rep. 612; 
659, 111), apparent that all the money the account 
June 20th was deposited after the filing the petition. situa- 
tions exactly similar, except that the petition was filed bankruptcy, 
banks have been summarily ordered turn the money over the 
bankrupt’s estate. Reed Barnett Nat. Bank, 250 983 (C. 
5); Toof City Nat. Bank Paducah, 206 250 6); 
Michaelis Lindeman, 196 718 (D. Y.). This 
because, upon the appointment trustee bankruptcy, his 
title fixed, relation, the time filing the petition and 
not merely the date adjudication. See Acme Harvester Co. 
Beekman Lumber Co., 222 300, 307, Ct. 96, Ed. 
208; Gross Irving Trust Co., 289 342, 344, Ct. 605, 
$21, Ct. 465, Ed. 1060; Isaacs Hobbs Tie Co., 283 
734, 737, Ct. 270, Ed. 645; May Henderson, 268 
111, 117, Ct. 456, Ed. 870. 

Section 77B (0), 207 (0) provides: ‘‘In proceed- 
ings under this section and consistent with the provisions thereof, the 
jurisdiction and powers the court, the duties the debtor and the 
rights and liabilities creditors, and all persons with respect 
the debtor and its property, shall the same voluntary peti- 
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tion for adjudication had been filed and decree adjudication had 
been entered the day when the debtor’s petition answer was 
approved.”’ 

not think this means that the debtor’s estate given 
more protection than petition had been filed 
the date the approval the reorganization petition. Section 77B 
(k), 207 (k), provides that the provisions the 
Bankruptey Act, except such are inconsistent with the provisions 
section 77B shall apply proceedings under that section and ‘‘the date 
the order approving the petition answer under this section shall 
taken the date adjudication, and such order shall have the same 
consequences and effect order adjudication.’’ One the con- 
sequences order adjudication give the trustee title the 
filing date. This same consequence should inhere order approving 
reorganization petition. Otherwise the debtor’s assets would open 
attack after the petition was filed and the purpose section 77B, 
rehabilitation rather than unnecessary liquidation, would defeated. 

Furthermore, section 77B (a), 207 (a), provides: 
bankruptcy shall not entered and the court which such order 
approving the petition answer entered shall, during the pendency 
the proceedings under this section, have exclusive jurisdiction 
the debtor and its property wherever located for the purposes this 
section, and shall have and may exercise all the powers, not incon- 
sistent with this section, which Federal court would have had 
appointed receiver equity the property the debtor reason 
its inability pay its debts they 

Proceedings under this section are pending from the date filing 
the petition. Without power protect the debtor’s estate until ap- 
proval petition filed, the reorganization court would less effec- 
tive serious degree than court appointing receiver. Though 
77B (i), 207, (i), provides that property already 
the hands trustee receiver appointed different suit shall 
not turned over the debtor trustee appointed the reorganiza- 
tion proceedings until the reorganization petition has been approved, 
from the time filing the petition. The power enjoin transfers 
the debtor has been exercised before approval the petition, where 
appeared necessary the fulfillment the purpose section 77B 

1030 North Dearborn Bldg. Corp., Supp. 972, 973 
(D. the court indicated that, upon approval, the rights 
reorganization trustee vested him the date filing the peti- 
tion, the same adjudication had been had. 


q 
j 
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rather than the date ‘‘approval,’’ there appears reason 
for any different rule the two cases, and, under section 77, the 
bank precluded from any offset against deposits subsequent filing. 
Lowden Iowa-Des Moines Nat. Bank Trust Supp. 430 
(D. Iowa) Lowden Northwestern Nat. Bank Trust Co., 
Supp. 929 (D. Minn.). 

appears advisable and permissible thus carry over the 
doctrine relation back the time filing, from strict 
reorganization proceedings. 

Fox Metropolitan Playhouses, (2d) 722 (C. 2), 
not conflict. The question there involved and decided was 
whether the debtor under section 77B could examined for the pur- 
pose discovering assets before the petition was approved. held 
that the estate the debtor was not the process administration 
for the purpose examination under section the Bank- 
The order was properly entered. 

Order affirmed. 


RECEIVER LIABLE SURRENDERING 
PLEDGED NOTE 


Clapp Johnson, Supreme Court Washington, Pac. Rep. 
1235 


The plaintiff borrowed money from bank giving security 
note which held and which was indorsed the payee. After 
the insolvency the bank, the defendant receiver charged the 
plaintiff’s loan against his deposit and returned the pledged note 
the payee, the receiver having knowledge that the note had 
been pledged security the plaintiff. was held that the 
receiver was liable conversion for the face value the note 
with interest. 


Action William Clapp against Johnson, receiver 
the First National Bank Ephrata. From the judgment, the plaintiff 
appeals. 

Reversed and remanded, with directions. 

Joseph Wicks, Grand Coulee, and William Clapp, Ephrata, 
for appellant. 

Crollard O’Connor, Wenatchee, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§1186. 
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MAIN, J.—This action was brought for the purpose recovering 
damages account the conversion promissory note. The de- 
fendant filed answer and cross-complaint which asked that 
one Platt made party. This request was granted over the 
objection the plaintiff. The trial was the court without jury, 
and resulted findings fact from which the court concluded that 
the plaintiff was ‘entitled damages the sum and the return 
the note. From the judgment entered accordance with the find- 
ings and conclusions, the plaintiff appealed. 

The First National Bank Ephrata was engaged the banking 
business that place. The appellant, William Clapp, was 
resident the same town, and was customer the bank. September 
1932, the appellant borrowed from the bank $350, due six months 
after date, and the same time, collateral that note, deposited 
with the bank note dated September 1932, for the sum $350, 
due two years after date. This note was signed Callahan and 
Heidenreich, makers, and was payable Platt, who 
indorsed the back thereof. 

December, 1932, the bank having become insolvent, the re- 
spondent, Johnson, was named receiver and put charge 
for the purpose liquidating it. About March 1933, the respondent 
transferred the appellant’s account the bank sufficient money 
pay his note, and returned the note him. the same time the 
respondent’s clerk assistant returned the other note Platt. 
soon the appellant learned the transfer sufficient funds 
from his account pay his note, and the collateral note had not been 
returned him, went the respondent and demanded this latter 
note, and was informed that had been returned Platt, the payee. 
Thereafter, two three occasions, the respondent requested Platt 
return the note the bank, and promised so, but never 
did. There was record the bank collateral note, and the 
information that the respondent had was that was found 
the collection pouch. The bank had kept collection register, and 
the collateral note had not been attached the principal note given 
the appellant. About two years after the appellant’s note had 
been returned him and the other note had been returned Platt, 
the present action was begun for the purpose, above stated, re- 
covering damages for the conversion the collateral note. Platt did 
not appear upon the trial, but his attorney produced the note and was 
introduced evidence. 

The question presented upon the appeal whether the respondent, 
having acted good faith returning the collateral note Platt, 
the payee, can held for the conversion thereof, since the conversion 
was not wilful. 

established rule the courts England, followed some 
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extent this country, that actions for conversion, when the taking 
not wilful, the court may, its permit the defendant 
surrender back the property and pay the actual damage for the 
taking and detention it. Whittler Sharp, Utah, 419, 135 
112, (N. S.) 931, note page 935. Some the courts 
this country which have followed the English rule apply where 
the property has within reasonable time been returned the person 
entitled the possession. Sutton Great Northern Co., Minn. 
376, 109 815. The English rule, stated Hofschulte 
Panhandle Hardware Co. (Tex. Civ. App.) 608, ‘‘has not 
been adopted, except very limited extent, this country, and 
certainly not 

delivery them person not authorized receive them con- 
version the property; and though the misdelivery made under 
mistake fact, renders him liable for the goods action 
trover. wrongful intent not essential element the conver- 
sion; enough that the rightful owner has been deprived his 
property some authorized act another assuming dominion 

According the weight authority this country, good faith 
the part the defendant, action conversion, cannot 
Civ. App.) 183 98. 

While not stating express terms, this court has, effect, 
adopted the rule that wrongful intent not essential element 
the conversion. Fidalgo Island Shingle Co. Brown, Wash. 
516, 112 629, 630, said ‘‘Respondent was under obligation 
receive back the property, after its conversion appellants, what- 
ever the condition might have been. The use and possession the 
property appellants being law conversion, respondent could 
rightly treat such, and hold them answer for such conver- 

The Contractors’ Machinery, Co. Stewart, 177 Wash. 
263, (2d) 546, states the same rule. The cases Clark 
Groger, 102 Wash. 188, 172 1164, and Lockit Cap Co. Globe 
Mfg. Co., 158 Wash. 183, 290 813, when read the light the 
presented those cases, are not out harmony with the rule 
stated, which this court has given its support. 

Notwithstanding the fact that the respondent acted good faith 
and without wilful intent convert the note, was nevertheless 
guilty conversion under the prevailing rule this country which 
court has given its adherence. If, however, assume, without 
deciding, that the English rule should applied, the result would 
the same. After learning the mistake sending the note 


4 
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Platt, the respondent did not exercise reasonable efforts recover 
during the period two years that elapsed before the present action 
was begun. Under such circumstances, the note was not tendered 
back within reasonable time, and the respondent had not exercised 
reasonable efforts repossess it. such case there place for 
the exercise discretion and the award damages for and the 
return the note. The appellant was entitled judgment for the 
face value the note the time the conversion, plus interest, and 
the respondent was entitled have the note returned him. 

The judgment will reversed, and the cause remanded, with direc- 
tion the superior court enter judgment herein indicated. 


LIABILITY BANK LOSING STOCK 
COLLATERAL 


Emmert United Bank Trust Co. California, California District 
Court Appeal, Pac. Rep. (2d) 963 


bank which loses unindorsed stock certificate which 
holds collaterial security for note liable the owner the 
stock only for the amount necessary secure new certificate. The 
loss the certificate, though due negligence the part the 
bank, does not constitute conversion and, therefore, does not 
render the bank liable for the market value the stock. The value 
the stock involved this decision was alleged the plaintiff 
$6,250. The plaintiff was permitted recover the sum 
$250 only. 


Action Emmert against the United Bank Trust Com- 
pany California and the Bank America National Trust Savings 
Association. From unsatisfactory judgment, plaintiff appeals. 

Huston, Woodland, John Ralph Wilson, San Francisco, 
and Perey Napton, Woodland, for appellant. 

Cushing Cushing, San Francisco, for respondent. 


TYLER, for the value certain shares stock claimed 
have been converted. The complaint, which two counts, al- 
leges substance that plaintiff and Mariah Emmert made and 
delivered defendant United Bank Trust Company California 
their joint and several promissory note for the sum $6,000 and 
security for the payment the same plaintiff transferred the 


bank all his right, title, and interest and certain shares stock 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §851. 
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the for which, through the carelessness the bank, was lost. 
The second cause action alleges that defendants converted the stock 
their own use. The value the stock was alleged the sum 
$6,250. The answer defendants denied allegations. 

The facts reflected the findings are undisputed and show that 
November, 1922, the plaintiff Emmert subscribed for fifty 
shares the common stock Meister Sons Company, the 
market value $6,250. Plaintiff made payment said shares and 
contemporaneously therewith executed and delivered Meister Sons 
Company his promissory note the sum $3,500 for the balance 
the purchase price. During the month December the same 
year the note was delivered the company defendant United Bank 
Trust Company collateral security for the payment in- 
debtedness said company. When the note was delivered there was 
attached thereto certificate representing the fifty shares stock re- 
ferred to. Plaintiff’s note given for the payment the stock matured 
while the same was the possession the bank and made, executed, 
and delivered renewal note payable the bank for the same amount, 
and, upon plaintiff’s making and delivering this note, the certificate 
evidencing the fifty shares stock referred was attached thereto 
left deposit with the bank security for the payment said 
promissory note. The certificate stock was time indorsed 
plaintiff. was understood and agreed plaintiff, the Meister Com- 
pany and said bank that when plaintiff paid his $3,500 promissory 
note the bank would deliver plaintiff said certificate stock. 
August, 1923, plaintiff paid his indebtedness $3,500 the bank 
and demanded his stock. The bank refused deliver 
the same him until such time paid another promissory note 
held the bank which plaintiff and Mariah Emmert were co- 
makers. Plaintiff agreed the retention the certificate until this 
note was paid. December 17, 1923, the last-mentioned note was 
paid full and few days later plaintiff demanded delivery 
his stock. The bank informed plaintiff that had mislaid lost 
the certificate and agreed replace the same, but failed so. 
Plaintiff desired and intended, upon the delivery his certificate 
once sell the same for the best obtainable price the open 
market. The defendant United Bank Trust Company was absolved 
the defendant Bank America, but neither bank has paid 
plaintiff the value his stock procured for him new 
Plaintiff thereupon brought this action against both banks upon the 
two causes action above recited. 

The action was tried the court sitting without jury. The 
made findings fact and conclusions law upon which money 
judgment was entered favor plaintiff and against defendant 
Bank America for $250, the action against defendant United Bank 
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Trust Company having been dismissed. From the judgment 
entered his favor plaintiff appeals. The appeal taken the 
judgment roll alone. rendering its judgment the court found, 
response the issues raised the pleadings, that there had been 
conversion the stock but that defendant had negligently lost the 
unindorsed certificate and that plaintiff had consequence been 
damaged the sum $250 and more. The question here involved 
is: What the amount damage suffered plaintiff reason 
the withholding from him, after demand made, his unindorsed shares 
stock? appellant’s claim that the rule damages set forth 
one the findings contrary the law action sounding 
conversion. finding said the trial court that not 
true that the United Bank Trust Company converted the said stock, 
but virtue the absorption the Bank America became liable 
plaintiff the sum $250, which sum would compensate plaintiff 
for the expense incident and necessary the obtaining new cer- 
tificate, and that the cost obtaining the same was the sum $250. 
This finding, claimed, contrary finding 11, the effect that 
the bank negligently lost the certificate, which finding con- 
version and entitles plaintiff under section 3336 the Civil Code 
the value the property the time the conversion, together with 
interest. the claim respondent that the value the unendorsed 
certificate, the cost obtaining new one, the proper measure 
damage, and not the value the shares represented the certificate 
that even actions for conversion unindorsed stock certificates,. 
the measure damages the same. has been universally held that 
the mere negligent loss unindorsed stock certificate does not 
constitute conversion such certificate the shares represented 
thereby. Finding 17, the effect that there was conversion, 
therefore supported and not conflict with the further finding that 
has been damaged the sum $250.00 
and more.’’ The general rule that neither negligence, active 
passive, nor breach contract, even though result injury, 
loss of, property, constitutes conversion. See Restate- 
ment the Law Torts, vol. American Law Institute, 572 
seq., 223; 1112. Steele Marsicano, 102 Cal. 666, 
920, this principle Lund Keeler, 203 Wis. 458, 
769; Bolling Kirby, Ala. 215, So. 914, Am. St. 
Rep. 789. None the authorities cited appellant support 
his that the facts here involved constitute conversion 
any manner qualify the rule announced the above authorities. Thus 
the conversion alleged consisted the wrongful sale certain per- 
sonal property which did not belong the defendant. Obviously, 
question the mere negligent loss the property was involved 
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the all the other cited cases the conversion consisted 
some affimative act, and none them was mere negligent con- 
duct involved. above stated, the time plaintiff’s demand for 
the certificate, December, 1923, the bank did not have the ability 
deliver the certificate. There was, therefore, conversion its 
part. Steele Marsicano, supra, held refusal deliver per- 
sonal property not conversion unless the party has his power 
the time deliver the goods. Thomsen Culver City Motor Co., 
Cal. App. (2d) 639, (2d) 597; Hammond Bois, 131 
Md. 116, 101 612. There being conversion, plaintiff not en- 
titled the damages claimed. only entitled, the trial court 
invoking the provisions section 328 the Civil Code giving 
the company surety bond. Plaintiff did not suffer the loss his 
stock, but merely the paper evidence thereof. The measure damage 
such case not the value the shares represented the un- 
indorsed certificate, but, stated, the cost securing new certificate. 
Moreover, plaintiff position question the amount damages 
allowed. The appeal the judgment roll alone. There nothing 
the record show the real value the stock. For aught that ap- 
pears may have become practically valueless. The record, therefore, 
does not show plaintiff was damaged excess the amount awarded. 
This court limited its determination this appeal the questions 
presented the judgment roll. All presumptions are favor 
the findings the trial court. The findings support the judgment 
entered. 
The judgment affirmed. 


DEPOSIT TAX COLLECTOR NON- 
DEPOSITORY BANK 


American Surety Co. New York Waggoner National Bank 
Vernon, Texas, United States Circuit Court Appeals, 
Fed. Supp. (2d) 


Texas statute requires county tax collectors deposit automo- 
bile license fees the county depository Monday each week. 
county tax collector deposited such funds bank which was 
not the county depository. cashing checks the bank’s counter 
and depositing checks against the bank his personal account 
aother bank, the collector misappropriated more than $37,000. 


similar decisions see Banking Law Journal Digest (Fourth 
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was held that the bank which the fees were deposited did 
not make itself liable for the misappropriation receiving the 
deposits since the statute did not require them placed with 
the county depository until the Monday following their collection 
and did not forbid temporary deposit non-depository bank. 
was also held that the bank did not become liable through cashing 
the collector’s checks paying the checks which deposited 
his personal account, not appearing that the bank had knowledge, 
actual implied, that the collector was using the money for his 
own purposes. The action this case was brought the surety 
which wrote the collector’s official bond recover the 
amount which had been required pay cover the collector’s 
was held, stated, that the bank was not 
liable. 


Suit the American Surety Company New York against the 
Waggoner National Bank Vernon, Texas. Judgment for defendant 
(13 Supp. 295), and plaintiff appeals. Affirmed. 

Montgomery and Bartlett, both Dallas, Texas, 
for appellant. 

Leslie Humphrey and Fitzgerald, both Wichita Falls, Texas, 
and Harry Mason, Vernon, Texas, for appellee. 


STRUM, J.—Appellant, plaintiff below, sued appellee bank 
recover losses paid appellant surety for the years 1931-1932 the 
official bond Greene, tax collector Wilbarger county, 
Texas. 

Appellee bank was not authorized county depository. Between 
January 1931, and May 21, 1932, when Greene resigned, de- 
posited his account tax collector appellee bank sums 
ing $97,492.91. this, $37,709.35 was automobile license fees. Dur- 
ing the period stated, Greene presented and appellee bank cashed 
over the counter checks aggregating $13,995 drawn against said ac- 
count and signed Greene tax collector, payable the order 
Greene’’ and indorsed him, the proceeds which Greene 
converted his individual use. During the same period, Greene pre- 
sented First State Bank Vernon, Texas, the authorized county 
depository, and there cashed deposited his personal account, 
checks aggregating $23,477.64, drawn against his account tax col- 
lector appellee bank. This group checks, drawn Greene 
tax collector, payable ‘‘C. Greene’’ and indorsed him, were 
cleared First State Bank and paid appellee bank out said 
tax collector’s official account. Thus the proceeds were converted 
Greene’s individual use. The checks the first group, cashed over 
the counter appellee bank, were for sums, g., $25, $130, 
$4,500, and the like. the second group some were for 
and some for ‘‘odd’’ amounts. 
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Having reimbursed the county for its loss, appellant sued the 
county’s subrogee recover its loss from the appellee bank, but was 
defeated and appeals. 

The District Court found that the total defaleation was $37,442.64, 
abstracted wholly from automobile license fees collected Greene 
January 1932, May 21, 1932, and that all funds collected 
during 1931 had been accounted for. That finding supported 
the evidence. 

During Greene’s tenure office since 1925, and from the time 
his predecessor, has been the custom carry automobile license 
collections bank other than the designated county depository, 
that remittances checks from automobile owners, which were 
numerous and small amounts, could and bad checks 
adjusted before remitting the proceeds those entitled ultimately 
receive the funds. This practice was known and acquiesced 
the county authorities charged with the supervision the tax collector’s 
accounts, and those who were the recipients the funds. 

Article 2549, Rev. Civ. Stat. Texas, enacted 1905 part 
the depository law, provides that ‘‘it shall also the duty the tax 
collector deposit all taxes collected him’’ au- 
thorized county depository ‘‘as soon Appellant asserts 
that since appellee bank was not authorized county depository, 
illegally accepted the deposits and thereby became trustee maleficio. 

bank becomes trustee maleficio receiving deposit 
fraudulently, corruptly, where the deposit not merely unauthorized 
but forbidden statute. Board Commissioners Strawn (C. 
(C. A.) (2d) 776; Webster United States Co. 
(C. A.) (2d) 475; American Surety Co. Jackson (C. A.) 
(2d) 768, 769; Allen United States (C. A.) 285 678. 

This, however, not such case, Greene’s defalcations were wholly 
from automobile license fees collected pursuant article 
seq., Vernon’s Ann. Civ. St. Tex., relating automobile registra- 
tions, enacted long subsequent the depository act 1905. Article 
6675a—10 provides that Monday each week the tax collector 
shall deposit such fees the county depository, thus contemplating 
their accumulation the hands the tax collector from week week. 
the tax collector must employ some agency collect the 
checks which receives remittances these fees, and keep the 
funds until the time appointed deposit them the county depository. 
was this capacity that appellee bank accepted the deposits. 
Having the responsibility keeping the fees until the Monday follow- 
ing their receipt, the tax collector necessarily possessed the concomitant 
authority choose the method keeping them. City Paso 
Two Life Ins. Co. (Tex. Civ. App.) 278 231, 233. 
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was under duty deposit these funds the county depository 
until the Monday following their collection. statute forbade 
temporary deposit such fees nondepository bank for the pur- 
poses stated, that least automobile license fees the bank 
violated statute thus accepting the deposits. Even unauthorized, 
the deposits were not forbidden, constitute the bank tort- 
feasor accepting them. the absence fraud other wrong. 
doing, which not here asserted, only where bank receives 
deposits violation statue clearly forbidding them that 
held trustee maleficio. The bank therefore not chargeable 
trustee. Austin McCary (Tex. Civ. App.) 297 1097; 
Austin Bain (Tex. Civ. App.) 283 638; Hancock County 
Nat. Bank (C. A.) (2d) 421; Bogena Wil- 
liams (C. A.) (2d) 950. 

Appellant next contends that appellee not accountable 
trustee, nevertheless liable because having notice the trust 
character the funds honored withdrawal checks for unauthorized 
purposes with notice that Greene was wrongfully diverting the money 
his individual use, and thus became participant the conversion. 

Appellant asserts that the fact that these checks were drawn against 
Greene’s ‘‘tax account, but payable himself individually, 
was notice the bank that was converting trust funds, also that 
the amounts some the checks was added indicia 
irregularity because inappropriate bona fide remittances tax 
collection balances Greene, which would usually, not always, 
for uneven sums. 

settled law that one who knowingly assists fiduciary 
breach duty liable the beneficial owner the fund. If, 
Farmers’ Bank United States Fidelity Guaranty Co. (C. A.) 
(2d) 676, bank honors checks against trust funds with actual 
knowledge that the trustee misapplying them, the bank becomes 
liable participant the fraud. See, also, Fidelity Deposit Co. 
Farmers’ Bank (C. A.) (2d) 11. This, however, not 
case where the bank has honored checks against trust fund with 
actual knowledge that the trustee was coverting the funds. Other than 
the form the checks themselves, and the above related cir- 
cumstances which they were presented, appellee bank had neither 
notice, knowledge, nor suspicion that Greene was converting the money. 
Nor case where the bank has permitted trustee pay his per- 
sonal debt the drawee bank with fiduciary funds. Appellee has 
received none the moneys, nor did otherwise profit enrich itself 
the transaction. Nor case where the depository bank trans- 
ferred trust funds directly the fiduciary’s personal account the 
bank. 

The bank was dealing with official whose integrity had 
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theretofore been unquestioned, the same manner which had 
dealt with him for more than seven years. active conscious 
assistance connivance the bank shown. The checks were 
the ordinary course business. The utmost that can 
charged against appellee bank constructive notice from the cir- 
and upon such constructive notice that appellant 
relies. The bank was bound honor the checks the absence 
adequate knowledge notice that the funds were being unlawfully 
withdrawn. City San Antonio Burke (Tex. Civ. App.) 
(2d) 408; State Nat. Bank Reilly, 124 Ill. 464, 657. Though 
bank liable for loss trust funds deposited with when, having 
knowledge the character thereof, acts bad faith conniving 
with the fiduciary converting them, the bank’s duty negative 
one not participate breach trust. The test whether 
acts good faith. Its duty refrain from knowingly disbursing 
them such manner aid the fiduciary converting them 
profit their conversion. Integrity and good faith are exacted, 
the transactions banks should not clogged and hampered 
unreasonable burdens supervision over the activities its deposi- 
tors. the bank does not participate the fraud with knowledge 
that breach trust intended, does not know suspicious cir- 
cumstances which render the bank guilty bad faith failing 
inquire further, the bank not liable for honoring fiduciary’s check 
payable himself. City San Antonio Burke (Tex. Civ. App.) 

Most the checks question were cleared through First State 
Bank Vernon, the authorized depository, and reached appellee bank 
with the clearing stamp the former across the back the checks, 
indicating that the funds had reached the county depository. the 
appellee bank was not bound, under pain liability 
First State Bank received credit for the checks. 

The fact that the checks question were payable and indorsed 
Greene individually, and some them for ‘‘even’’ amounts, 
not alone sufficient charge the bank with liability participant 
the fraud the absence other requiring the bank, 
the exercise good faith, inquire further. The further fact 
that some them were cashed over the counter was not unusual 
the light the precarious banking conditions then existing, dis- 
closed the evidence. the absence revealing 
other than these, the bank entitled assume that the fiduciary 
dealing lawfully with the funds and properly withdrawing them. 
Bank Commerce United States Fidelity Guaranty Co. (C. 
A.) (2d) 578; City San Antonio Burke (Tex. Civ. App.) 
(2d) 408; Interstate Bank Claxton, Tex. 569, 
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604, 820, 104 Am. St. Rep. 885; Moore Hanscom, 
101 Tex. 293, 106 876, 108 150; Bank Commerce 
United States Fidelity Guaranty Co. (C. A.) (2d) 578; 
Oil Co. Clark Nat. Bank (C. A.) (2d) Rodgers 
Bank, 179 Minn. 197, 229 90; Bank Vass Arkenburgh 
(C. A.) (2d) 180, Havana Co. Central Trust Co. 
A.) 204 546, 1915 715; Santa Marina Co. 
Canadian Bank (C. A.) 254 391; Maryland Casualty Co. 
City Bank (C. A.) (2d) 662; Massachusetts Bonding Co. 
Standard Bank, 334 494, 166 123; Empire Trust 
921; New Amsterdam Co. Nat. Banking Co., 117 Eq. 264, 175 
609; Bogert Trusts, 909; Perry Trusts, 177 (122); 
549 (177). Compare American Surety Co. Lewis Bank 
(C. A.) (2d) 559; United States Fidelity Guaranty Co. 
Union Bank Trust Co. (C. A.) 228 448; Williams Co. 
Broward Bank Trust Co. (C. A.) (2d) 14. 

Other contentions urged appellant present reversible error. 

Affirmed. 


DUTY COLLECTING BANK GIVING 
NOTICE DISHONOR 


Simon Peoples Bank Trust Co. Passaic, Court Errors and 
Appeals New Jersey, 184 Atl. Rep. 793 


Where one bank sends note another bank for collection and 
the note dishonored, the latter bank fulfills its duty with respect 
the giving notice dishonor sending such notice the 
bank from which the note was received. not required, the 
absence special agreement, give notice dishonor all 
the parties the note. 

This reverses the decision the Supreme Court New Jersey 
this case, 180 Atl. Rep. 682, which was published the Novem- 
ber, 1935, issue The Banking Law Journal page 919. 


Syllabus the Court 
bank receiving note for collection, the absence special 
contract, agent merely bound the event nonpayment 
notify its principal default with the terms the 
statute. 
agent for collection whose hands note dishonored may 
either give notice the parties liable thereon, its principal. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §280. 
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subagent necessary and gives notice dishonor its 
principal, the principal has the same time give notice its principal 
would have had had been independent holder. 

party dishonored note, after receipt notice, has the 
same time for giving notice antecedent parties the holder has 
after dishonor. 

Where the notice dishonor duly addressed and deposited 
the post office, any letter box under the control the post office 
department, the sender deemed have given due notice, notwith- 
standing any miscarriage the mails. 

The Chief Justice and Judge Wolfskeil dissenting part. 


Appeal from Supreme Court. 

Action Ruth Simon against the Peoples Bank Trust Company 
Passaic, New Jersey, and others. From judgment the Supreme 
Court (115 Law, 521, 180 682) reversing judgment for 
defendants, defendants appeal. 

Reversed. 

William Gurtman, Passaic, for appellant Peoples Bank 
Trust Co. and Vincent 

Albert Comstock, Paterson, for Hamilton Trust Co. 

Simon and Paul Rittenberg, all Paterson, for appellee. 


BODINE. J.—The plaintiff was the holder the note 
Robert Simon indorsed Frucht, payable the Peoples Bank 
Trust Company Passaic. Before maturity, she left the note with 
the Hamilton Trust Company Paterson for The proofs 
reveal special contract. the usual course business, sent 
the note the Federal Reserve Bank, which forwarded the 
Passaic bank. The note was duly presented for payment that bank, 
notice dishonor was mailed, addressed each party liable 
thereon, care the Hamilton Trust Company. These notices were 
received that company the next day. Thereupon all the notices were 
mailed the plaintiff, who, having failed collect suit against 
the maker and indorser, brought this action against the Peoples Bank 
Trust Company Passaic, its and the Hamilton Trust 
Company alleging negligence. The defendants had judgment the 
district court. appeal, the Supreme Court reversed the judgment. 
115 Law, 521, 180 682. this there was error. 

Banks are constantly sending bills and notes from one part the 
another for collection. The Passaic bank was mere agent 
the Paterson bank for effecting the collection. was bound make 
legal demand upon the promisor for payment, and upon nonpayment 
give due notice the dishonor the Paterson bank. hold the 
bank greater duty would most unreasonable. had 
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not discounted the paper and presumably knew nothing concerning 
the indorsers their residences. Had the plaintiff desired that the 
bank notify the indorser, she could have given instruc- 
tions. Phipps Millbury Bank, (49 Mass.) 79. 

The next question arises the duty the Peterson bank. also 
took the note only for collection. was mere agent for the plaintiff— 
and like its subagent presumably knew nothing concerning the indorsers 
their residences—and her its duty was fully performed when 
gave timely notice the dishonor the note that she could 
notify, she desired, the prior parties charged. 
significance that notice placed the mail was not received. Section 
105 and 106 the Negotiable Instruments Act, Comp. St. 1910, 
3747, 105, 106; Mumford Coghlin, 249 Mass. 184, 144 
283. 


the duty the bank give the depositor notice 
the dishonor paper deposited with for collection. The weight 
authority the effect that the bank not bound notify all 
the prior parties, but need give notice only the holder, its immediate 
endorser, whose agent acts; but obligation notify all prior 
parties may thrown the bank special contract.’’ 611. 


Section the Negotiable Instruments Act, Comp. St. 1910, 
3746, provides: ‘‘Where the instrument has been dishonored 
the hands agent, may either himself give notice the 
parties liable thereon, may give notice his principal; 
gives notice his principal, must within the same time 
were the holder, and the principal upon the receipt such notice 
has himself the same time for giving notice the agent had been 
independent 

The enactment but declaratory the common law. The holder 
note taking bank for collection familiar with the financial 
responsibility the maker and indorsers and can easily disclose the 
addresses those charged and request that they notified 
the event default. the absence specific instructions, the bank 
need more than promptly report the fact its principal and the 
principal may then notify those charged. The statute makes, 
needed, the mailing notices the principal sufficient 
relieve the agent. Any other rule would cast too great obligation 
upon banks. The bank, assumes more, performs its duty 
giving its principal notice accordance with the terms the statute. 
may then give notice antecedent parties. See section 107, 
Negotiable Instruments Law, Comp. St. 1910, 3747, 107. Also, 
Gleason Thayer, Conn. 248, 790 Ann. Cas. 1915 1069; 
Farmers’ Nat. Bank Peoples’ Nat. Bank, 263 Pa. 266, 106 311, 
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CORPORATION NOT “INVESTMENT 
COMPANY” 


Wisconsin Investment Company Skinner, Supreme Court 
Wisconsin, 265 Rep. 681 


corporation, authorized invest in, hold, sell and deal 
stocks, shares, bonds, not ‘‘investment within 
the meaning the Wisconsin statute (Stats. 1933, 216.01) re- 
quiring such companies comply with the statutes applicable 
foreign building and loan associations; subscription for stock 
such corporation, therefore, not made invalid the absence 
such compliance. 

Affirmed. 


this action commenced February 1932, the civil court 
Milwaukee county, the plaintiff, Wisconsin Investment Company, 
Delaware corporation, duly authorized business this state, 
seeks recover from the defendant, George Skinner, balance 
asserted due two stock subseription contracts. The civil 
court rendered judgment favor the plaintiff for the sum 
$238.31 and interest, the amount demanded the complaint. The 
defendant thereupon appealed the court. The court 
affirmed the judgment the civil court. From that judgment entered 
March 10, 1934, the defendant appealed. 

Brennan, Lucas Milwaukee, appellant. 

Bitker, Tierney Puchner, Milwaukee, for respondent. 


NELSON, J.—The facts are simple and not dispute. 
November, 1924, pursuant the provision chapter 180 the 
Wisconsin Statutes (section 180.01 seq.), corporation was organized 
three residents this state. The name that corporation was 
Wisconsin Investment Company. Its authorized capital stock was 
500 shares preferred stock the par value $100 per share and 
625 shares common stock, without nominal par value. The 
principal purpose for which was organized was invest and 
hold, sell, and deal stocks, shares, bonds, debentures, and other 
evidences indebtedness ownership and securities any individual, 
corporation, domestic foreign, association, municipality, state, 
government. After was organized, commenced business. 
Apparently its stock met with ready sale. Commencing its 
articles were amended several times permit 
the company issue additional shares both preferred and common 
stock. August, 1928, the articles were amended permit the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1328. 
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issue 15,000 shares preferred stock and 50,000 shares common. 
August, 1929, its articles were again amended permit the 
outstanding preferred stock split into shares the par value 
$25 each and permit the issue total 100,000 shares 
preferred stock the par value $25 per share and 500,000 shares 
common stock the par value per share. The holders 
the preferred stock were entitled receive yearly dividends 
per cent., payable semiannually, when and declared from the sur- 
plus net profits the corporation, such dividends cummulative, 
ete. June 1929, the defendant subscribed for shares pre- 
ferred stock and shares common stock, agreeing pay therefor 
$102 per share for the preferred stock and $42 per share for the 
common stock. further agreed that would pay for the stock 
follows: $150 the receipt statement and the balance 
monthly payments $25, together with interest the rate 
per cent. per annum unpaid balances. The defendant, the time 
subseribed for stock, was given option purchase any time 
before September 20, 1929, additional shares the common stock 
$15 per share. exercised that option and purchased the shares 
stock. The total amount his indebtedness, which included ac- 
crued dividends $3, was $873. made some cash payments 
his stock subscription account and sold some his stock authorizing 
the application the proceeds his account, which together totaled 
the sum $700.60, leaving balance due, which included interest, 
$231.31. August, 1931, the Wisconsin Investment Company 
consolidated with International Security Management Company, 
Delaware corporation. The consolidation was effected the stock- 
holders the Wisconsin company exchanging their stock for stock the 
Delaware company and the Wisconsin company’s assigning all its 
assets, which included the two stock contracts signed 
the defendant, the Delaware company and dissolving the 
Wisconsin company. The Delaware corporation then changed its name 
Wisconsin Investment Company. The defendant exchanged his stock 
the Wisconsin company for stock the Delaware company. 

The defendant contends that the trial court erred refusing dis- 
miss the complaint because the contracts signed the 
plaintiff were void their inception for the reason that both the plain- 
tiff and its predecessor corporation were prohibited from transacting 
business this state. The defendant asserts that both corporations 
were ‘‘investment companies’’ within the meaning section 216.01, 
Stats., and since neither them ever complied with the provisions 
chapter 215 the Statutes, applicable foreign building and loan 
associations, authorized business this state, and made applicable 
‘‘investment companies’’ section 216.01, Stats., they were wholly 
without authority transact business this state. 
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Section 216.01 provides: 


person and copartnership, association corporation, whether 
local foreign, heretofore organized which may hereafter or- 
ganized, doing business so-called investment, loan, benefit, co- 
operative, home, trust guarantee company, for the licensing, control 
and management which there law now force this state, 
and which such person, copartnership, association corporation, shall 
solicit payments made himself itself either lump sum, 
periodically, the installment plan, issuing therefor so-called 
bonds, shares, coupons, certificates membership other evidences 
obligation agreement, pretended agreement return the holder 
owners thereof money anything value some future date, shall 
solicit transact any business this state unless such person, co- 
partnership, association corporation, shall have first complied with 
all the provisions prescribed chapter 215 the statutes required 
foreign building and loan associations authorized business 
this 


Chapter 215 (section 215.38 seq., Stats.) provides among other 
things that foreign building and loan association shall issue its shares, 
receive moneys, transact any business this state unless such asso- 
ciation shall have and keep deposit with the state treasurer trust 
for the benefit and security all its members this state, $500,000 
held trust aforesaid until all shares such association held 
residents this state shall have been fully redeemed and paid 
and until its contracts and obligations persons and members residing 
this state shall have been fully performed and discharged. 

our opinion the contention the defendant without merit. 
Neither the plaintiff nor its predecessor was investment, loan, 
benefit, co-operative, home, trust, guarantee company. The Wisconsin 
was organized under chapter 180, Stats. (section 180.01 
seq.). was authorized issue preferred and common stock and 
invest and deal stocks, bonds, ete. issued its shares stock 
but never solicited payments made either lump sum 
periodically the installment plan, issuing therefor bonds, 
shares, coupons, certificates membership other evidences obliga- 
tion, agreement pretended agreement return the holder 
owner thereof money anything value some future date. The 
fact that the Wisconsin company invested its money stocks, bonds, 
ete., upon which hoped make profit the resale thereof did not 
make investment company within the meaning the provisions 
section 216.01. did not agree return the holders owners 
such stock anything value some future date. The holders owners 
such stock were only entitled share the profits the corpora- 
tion. The stockholders were entitled dividends only when earned 
and declared. the event dissolution, the stockholders were en- 
titled their proportionate shares, subject preference given the 


THE BANKING LAW JOURNAL 635 


preferred stock, the net assets the company, whatever they might 
worth. The shares stock issued did not give the holders thereof 
any rights benefits other than those customarily enjoyed holders 
preferred and common stock ordinary business corporations. 
our conclusion that the Legislature did not intend that section 216.01 
should apply ordinary corporation organized under the provisions 
chapter 180 and authorized issue preferred and common stock 
entitling the holders thereof share directly and proportion their 
holdings the profits and losses the business buying, simply 
because such corporation engages the business buying, selling, and 
dealing stocks, bonds, and other securities. The Attorney General, 
1926, similarly construed the provisions section 216.01 (O. 
1926, 250). that opinion weight was given the construction 
which theretofore had been given section 216.01 the banking de- 
partment this state. 

Since our opinion neither the Wisconsin company nor the Dela- 
ware company was investment company within the meaning 
section 216.01, unnecessary determine whether the defendant 
his acts ratified the purchase stock and bound himself pay therefor 
regardless whether the Wisconsin company the Delaware company 
was authorized business this state. Compare, Cox Hanson, 
200 Wis. 341, 228 510. 

Judgment affirmed. 


IMMATERIAL ALTERATION NOTE 


American Trust Co. Greuner, California District Court Appeal, 
Pac. Rep. (2d) 967 


bank, holding note bearing per cent. interest, informed 
the maker that would permit the note run for while longer 
but that would have pay per cent. interest. The maker, when 
sued the note, denied that agreed this change. But the teller 
made the following notation the margin the note, ‘‘7%, 
for his own guidance computing interest. was held that this 
was not such alteration would render the note void and that 
the bank could enforce against the maker with interest per 
cent. 


Action the American Trust Company against Greuner. 
Judgment for plaintiff, and Philip Greuner, special administrator 
the estate Greuner, who was substituted defendant place 
Greuner, appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) 
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Alfred Nelson, Oakland, for appellant. 
Ben Woolner and John Tolan, both Oakland, for respondent 


TYLER, upon promissory note recover unpaid 
balance due thereon. The complaint alleged that defendant 
Greuner, the 5th day December, 1929, executed promissory note 
favor plaintiff American Trust Company the sum $65,000 
with interest the rate per cent. per annum and that the note 
became due June 1930. was further alleged that the sum 
$37,063.94 had been paid thereon, leaving balance $27,936.06 to- 
gether with interest. Defendant Greuner answer admitted the execu- 
tion said note, but alleged that had been altered the face thereof, 
the interest from per cent. per cent., with the 
resulting release all its obligations. Trial was had before jury which 
rendered verdict favor the plaintiff the amount claimed, and 
judgment was rendered conformity with the verdict. Motion for 
new trial was made and denied. Since the rendition judgment, de- 
fendant has died and his special administrator had been substituted 
his place and stead. 


The main ground relied for reversal the claim that the note 
was erroneously received evidence. Whether the note was properly 
admitted revolves upon the question whether there was material 
alteration the instrument avoid under the provisions section 
3206 the Civil Code. appeared evidence that the note sued upon 
unconditional promise pay although was secured several 
other underlying notes which turn were secured deeds trust. 
Defendant failing pay, foreclosure upon the trust deeds was had 
1932 and the amount received was credited the note sued upon. Prior 
the foreclosure and the time the maturity the note June 
1930, defendant became apprehensive that the bank would start pro- 
ceedings against him and secure deficiency judgment, and visited 
offices the bank requesting further time meet his obligation. 
was informed that the note would allowed run for while longer 
but that defendant would have pay additional per cent., per 
cent., interest for the period the extension. Defendant denied that 
ever expressly agreed the increase. the time the forbearance 
was agreed upon one the officers the bank informed note teller 
who had charge the note the increase interest, whereupon the 
teller for his own order keep his instructions before him 
and without any directions from anyone authority do, placed 
pencil notation memorandum the note, reading ‘‘7%, 
under these facts that appellant claims the case brought within 
the provisions section 3206 the Civil Code, which provides effect 
that any alteration which changes the sum payable, either for principal 
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interest, material alteration which voids the instrument. 
true that any material alteration instrument avoids it. This rule, 
however, has application cases where such alteration has been made 
the payee party seeking enforce it. has application where 
the alteration has been made stranger who acts without authority. 
Walsh Hunt, 120 Cal. 46, 115, 697. thus mani- 
fest that the facts not bring the case within the provision invoked. 
The mere placing the notation the instrument the note teller 
for the purpose his information computing the interest does not 
constitute material alteration the instrument. had instruc- 


tions from any one authority make any change whatsoever the 


note. Such act amounts most spoliation, which will not prevent 
recovery upon the contract accordance with its original terms. 
This obviously upon the principle that the act mere interloper, 
without the privity the parties, should not permitted defeat 
contract the extent that would otherwise valid and binding, and 
agent, here, without authority this sense stranger the 
transaction. clear that what was done here was most spolia- 
tion distinguished from alteration which did not affect the validity 
the note. Central California Creditors’ Ass’n Seeley, Cal. App. 
327, 267 138; Vanderford Farmers’ Mechanics’ Nat. Bank, 105 
Ill. 88; Port Huron Engine Thresher Co. Sherman, 
461, 1008; Paterson Higgins, Ill. App. 268. are 
appellant the case Nissen Ehrenpfort, Cal. App. 593, 
183 956, supporting the contention that the notation constituted 
material alteration. that case, however, there was intentional 
alteration, made one the officers the payee. Totally aside from 
our conclusion that the act question did not constitute material 
alteration and the instrument was manner affected the notation, 
there evidence ratification sufficient bind the maker even assum- 
ing the notation alteration. material alteration note, 
made accordance with agreement between the maker and payee, 
does not avoid the note. addition the evidence that defendant did 
not refuse pay the additional interest when informed that would 
have obtain the forbearance and avoid deficiency judgment, 
appeared that kept commercial account with plaintiff bank and 
that for long period time was charged with the increased in- 
terest, and monthly statements were rendered him which indicated 
this fact, and never any time made objection thereto. 

Appellant takes exception several instructions. The in- 
structed the jury that plaintiff had right alter the instrument 
defendant had agreed the alteration the same had been made 
innocently and without fraudulent intent. The jury was further in- 
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structed the effect that material alteration might ratified and 
that such ratification might evidenced the failure object the 
charge his account within reasonable time. What have hereto- 
fore said relation the admissibility the note disposes the ob- 
jections the instructions. 

Appellant makes the further contention that the note was secured 
deeds trust, and the complaint fails state sale thereunder, 
the deficieney judgment invalid. such question was raised the 
trial. The note sued upon was not secured any deed trust, but 
underlying notes which themselves were secured. While plaintiff 
not allege sale under the deeds trust, the complaint was not 
demurred to, and defendant his answer supplied whatever defect 
might exist this particular for the answer alleged prior sale and 
the the proceeds thereof upon the note and claim made 
that the sale was any manner fraudulent unfairly conducted, 
that the price obtained was inadequate. The security having been ex- 
hausted prior suit upon the note, plaintiff was entitled sue for any 
deficiency suffered. 

The order and judgment are affirmed. 


